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MISCELLANEOUS JONES ACT EXEMPTIONS

WEDNEk )AY, MAY 20, 1992

Hou, OF REPRESENTATIVES,
SUBCOMMITTEE ON MERCHANT MARINE,

COMMITTEE ON MERCHANT MARINE AND FISHERIES,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m, in room 1334,
Longworth House Office Building, Hon. Walter B. Jones (Chairman
of the Subcommittee) presiding.

Members present: Representatives Jones, Borski, Pickett, Taylor,
Hertel, Tallon, Ortiz; Lent, Fields, Callahan, and Davis.

Also present: Representatives Anderson, Reed; and Bentley (Full
Committee Member).

Staff present: Carl W. Bentzel, Counsel; Sharon K. Brooks, Coun-
sel; John Cullather, Professional Staff; Samuel Whitehurst, Jr.,
Counsel; Theresa Antoine, Staff Assistant; Kip Robinson, Minority
Counsel; and Ann M. Mueller, Clerk.

Full Committee Staff present: Edmund B. Welch, Chief Counsel;
George Pence, Minority Staff Director/Chief Counsel; Mark Ruge,
Deputy Staff Director; Hugh N. Johnston, Minority Counsel;
Margherita Woods, Chief Minority Clerk; and Sue Waldron, Press
Assistant.

OPENING STATEMENT OF HON. WALTER B. JONES, A U.S. REPRE-
SENTATIVE FROM NORTH CAROLINA, AND CHAIRMAN, SUB-
COMMITTEE ON MERCHANT MARINE

Mr. JONES. The Committee will come to order, please.
Today's hearing will be in three parts. In Part I, we will discuss

coastwise and fisheries documentation. In Part II, we will review
legislation to transfer certain vessels from the National Defense
Reserve Fleet (NDRF) to nonprofit organizations, or to allow non-
profit organizations to scrap NDRF vessels and use the proceeds
therefrom. During Part III, we will consider H.R. 5030, a bill to es-
tablish an alternative penalty for operation of certain vessels in
the coastwise trade of the United States and Puerto Rico.

With regard to coastwise and fisheries documentation, we will
consider testimony from Members of Congress and interested par-
ties on private bills. These bills would permit the entry into our
domestic commerce of vessels that suffer a disability under Section
27 of the 1920 Merchant Marine Act.

If legislation is passed, and if these vessels can comply with
Coast Guard requirements, they then would be allowed to engage
in the coastwise or fisheries trade.



In the past, special legislation has been approved when the
owner proved that there were extenuating circumstances such as
severe financial hardship, or the unintentional destruction of nec-
essary documentation papers.

For example, a person may have purchased a vessel or spent con-
siderable sums of money in U.S. shipyards to refurbish it. Then,
only after spending the money, was it learned that there was a
defect in the chain of title, or that the vessel was built foreign,
making it impossible to use in the intended trade.

The Committee has also approved special legislation when the
vessel or its operation was unique, and when the documentation for
the commercial service or the fisheries was in the national interest.

I look forward to hearing about the problems facing these vessel
owners, and why they desire legislative relief from various docu-
mentation statutes.

This morning-we have several Members of Congress who have
something else to do, so the Chairman will recognize the Members
as they appear.

Are there any Members who would like to make an opening
statement?

Mr. Davis.

STATEMENT OF HON. ROBERT W. DAVIS, A U.S. REPRESENTATIVE
FROM MICHIGAN, AND RANKING MINORITY MEMBER, COMMIT-
TEE ON MERCHANT MARINE AND FISHERIES
Mr. DAVIS. Thank you, Mr. Chairman. I am pleased to be here

this morning. I want to thank you and Mr. Lent for including H.R.
3086 on the list of bills being considered today.

H.R. 3086, which I introduced last year, will grant coastwise
privileges to the MM 262, a barge owned by the Lafarge Corpora-
tion. This unmanned barge was built in the United States, but was
previously owned by a Canadian corporation. The barge was never
documented or registered in Canada. This defect in the chain of
title prevents its current use in the United States absent passage of
H.R. 3086.

I would like to personally welcome Don Peart, who is president
of Standard Lafarge Corporation, a subsidiary of Lafarge Corpora-
tion. Lafarge, as people know, is a U.S. corporation with extensive
cement and aggregate operations on the Great Lakes, including
Alpena, Michigan. Mr. Peart will provide the Subcommittee with
additional details, and I am sure will be glad to answer any ques-
tions.

I might say the Lafarge Corporation operates the largest cement
plant in North America, in Alpena, Michigan. I have visited the fa-
cility, as a matter of fact, within the last 30 days. They are doing
an excellent job, making a very good product, providing employ-
ment to a lot of people in the area; are cleaning up a mess that was
there; and are spending a lot of time making sure they comply
with all the environmental needs of the community.

So I am very pleased to be sponsoring this bill and have the
people of Lafarge here testifying today.

I thank you for your consideration of this bill, Mr. Chairman.
Mr. JONES. Is there anyone else?
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Mr. Reed.

STATEMENT OF HON. JOHN F. REED, A U.S. REPRESENTATIVE
FROM RHODE ISLAND

Mr. REED. Thank you, Mr. Chairman.
I thank you for allowing me the opportunity to testify in support

of H.R. 4191, legislation I have introduced to waive certain Jones
Act requirements for the vessel Southern Yankee.

In January, I was contacted by Mr. Robert Wenzel of North
Kingstown, Rhode Island, who had discovered that the sailboat he
had spent thousands of dollars rebuilding does not qualify for coast-
wise trade documentation because it was previously owned by a
non-citizen.

The vessel was built by the Morgan Division of Catalina Yachts
in Florida in 1988 for the Bay Yacht Agency of Annapolis, Mary-
land. The Bay Yacht Agency then sold the vessel to Mr. Udo
Warmhold, who is not an American citizen. While owned by Mr.
Warmhold, the boat suffered severe fire and smoke damage and
was declared a total loss.

In November 1990, Mr. Wenzel purchased the vessel from the
Cigna Insurance Company. Mr. Wenzel then proceeded to repair
the vessel and invested $33,560 in repairs and labor in order to
meet Coast Guard safety requirements. The vessel received no re-
pairs in foreign shipyards, no foreign subsidies, nor did it leave
U.S. waters.

In early 1991, after completing these repairs, Mr. Wenzel began
the Coast Guard documentation process. Unfortunately, Mr.
Wenzel discovered that Mr. Warmhold was not an American citi-
zen, and that he needed a Jones Act waiver before he could begin
the sailing charter operation he and his wife had planned.

In January, Mr. Wenzel brought this matter to my attention.
Working in conjunction with the staff of the Merchant Marine and
Fisheries Committee and the Coast Guard, H.R. 4191 was intro-
duced in order to permit Mr. Wenzel to go forward with his busi-
ness plans.

I know of no reason why the Southern Yankee should not be
granted a waiver. The facts above suggest that this situation com-
ports with the spirit of the Jones Act. All repairs were made in
America. Passage of this legislation will allow a Rhode Islander to
get his business under way.

Mr. Wenzel completed the extensive repairs himself and simply
wants to get his boat in the water in time for the summer charter
season. I urge the Subcommittee to support the passage of H.R.
4191.

I thank you and Mr. Lent for your cooperation and assistance.
Thank you, Mr. Chairman.

Mr. JONES. Does anyone else want to be recognized?
I ask unanimous consent that materials from the following be in-

cluded in the hearing record: my record statement on the Mari-
posa; the Honorable Robert W. Davis (R-MI) on the Day Dream; the
Honorable Helen D. Bentley (R-MD) on the North Atlantic; the
Honorable Wayne T. Gilchrest (R-MD) on the Blithe Spirit, the



Bluejacket, and the Jubilee; and the Honorable Tom McMillen (D-
MD) on the A Weigh Life and Fifty-Fifty.

[The statements of Messrs. Jones, Davis, Gilchrest, McMillen,
and Mrs. Bentley can be found at the end of the hearing.]

Mr. JONEs. The Chair recognizes Mr. Running, a former Member
of this Committee.

STATEMENT OF HON. JIM BUNNING, A U.S. REPRESENTATIVE
FROM KENTUCKY

Mr. BUNNING. Thank you, Mr. Chairman. It is a pleasure to be
back in Merchant Marine and Fisheries' hearing room.

And, Congressman Davis, thank you for listening to what I have
to say today.

I thank the Subcommittee for inviting me to your meeting and
allowing me to introduce my guest from Warsaw, Kentucky, Wins-
low Baker. Warsaw, Kentucky, is in Gallatin County, the smallest
of all counties in Kentucky. If Congressman Borski were here, he
might be interested to know Gallatin County is named for Albert
Gallatin, who was once elected to the U.S. Senate, but they
wouldn't let him serve his full term, because they found out he
hadn't been in the country long enough to become a U.S. citizen.
So they made him Secretary of the Treasury.

In any event, it is my pleasure to introduce to you Mr. Winslow
Baker, who serves as the Warsaw City's Economic Development
Corporation representative. He is going to be testifying in favor of
S. 1973, which was a bill put in by my colleague in the U.S. Senate,
Senator Wendell Ford.

Mr. Baker is here to talk to you about an economic opportunity
for Gallatin County. I don't want to give away what it is, so I
would like to turn over the testimony to Mr. Baker.

Mr. JONES. Mr. Baker, you are recognized.

STATEMENT OF HON. WINSLOW BAKER, COUNCILMAN, CITY OF
WARSAW, AND MEMBER, ECONOMIC DEVELOPMENT CORPORA-
TION FOR GALLATIN COUNTY, KENTUCKY
Mr. BAKER. Mr. Chairman and Members of the Subcommittee, it

is privilege to appear before you to discuss the transfer of a vessel
to the city of Warsaw.

My name is Winslow Baker. I am the Warsaw City Council Rep-
resentative to the Gallatin County Economic Development Corpora-
tion. My reason for being here is that the city of Warsaw could use
some economic development, and we would like to have your help
in making it possible.

The ship we are requesting would be part of the National De-
fense Fleet and has no current usefulness to the United States Gov-
ernment. Of course, the ship to be transferred would be determined
by what is available from the Department of Transportation.

I believe maybe I should talk a little about the city of Warsaw
and how the City intends to use the ship. The city of Warsaw is
located between Loui.iville and Cincinnati on U.. Highway 42.
Within an hour of an international airport and regional shopping
area and downtown Cincinnati, Gallatin County is situated on the
Ohio River. However, since being bypassed by Interstate 71,



5

Warsaw has increasingly become a bedroom community, and we
are no longer self-sufficient as we once were. Virtually everyone
has to work and shop someplace else, and we would like to change
that.

The Ohio Riverfront is an outstanding attraction for the City.
The City and County officials want to develop the area to its full
potential. Currently, we have two large marinas and the largest
groups using these marinas are from Indianapolis, Cincinnati, and
Louisville.

I am here asking the Subcommittee to assist us in making our
economic development plans a reality. These plans include the use
of a ship as the centerpiece for a tourist trade.

The City has cleared and built a large park on the river. For
some time, the Economic Corporation, in conjunction with the City
Council, has been exporting a riverfront complex with dining and
entertainment.

Our intentions are to set up a corporation to lease the ship from
the City, move it to Warsaw, and sublease the areas of the ship to
individuals for restaurants and shops. We have been working on
this for some time and have several interested investors. Also, we
are getting a lot of inquiries about leasing space on the ship.

I realize there has been some discussion about the feasibility of
moving the ship to Warsaw. The City has engaged the services of
Richard Lamb of American Boats in Alton, Illinois. Mr. Lamb is
confident the ship can be moved to the site. In fact, just before I
left for Washington, another ship mover from Cincinnati contacted
me, asking if he could bid on the move.

My fellow councilmen and representatives on the Economic Cor-
poration realize this is a big step for Warsaw, but with determina-
tion and dedication to the project, I know we will make this
happen.

Again, thank you for allowing me to appear today. I will be glad
to answer any questions you may have.

Mr. JONES. Thank you, Mr. Baker.
What type of vessel do you require?
Mr. BAKER. We have acquired some specifications located down

on the Gulf Coast. Those specs are the ones we sent to Mr. Lamb at
American Boat to review. It is a freighter. It is what they used
during the Second World War. They were referred to as Victory
Ships.

Mr. JONES. Do you know of any obstacles along the Mississippi
and Ohio Rivers that would prevent the vessel from being towed to
Warsaw?

Mr. BAKER. As it exists today, there were some tall masts and a
smokestack that would have to be removed to get under one real
low bridge.

Mr. JONES. How do you plan to get the vessel to Warsaw?
Mr. BAKER. American Boat is a barge line company.
There is another company called Ohio River Company that is a

barge line company, that operates on the Ohio and Mississippi. We
would use their facilities to tow it up the Mississippi, up to the
Ohio River to Warsaw.

Mr. JONES. Are there any other questions from anyone?



Being no further questions, Congressman Bunning and Mr.
Baker, we thank you for your appearance.

Mr. BUNNING. Thank you, Mr. Chairman.
Mr. JONES. At this point in the hearing, we are going to go out of

order.
Congressman Colorado, we invite you to speak to us.

STATEMENT OF HON. ANTONIO J. COLORADO, JR., THE RESIDENT
COMMISSIONER, COMMONWEALTH OF PUERTO RICO; ACCOM-
PANIED BY DAiNIEL M. CONATON, SENIOR VICE PRESIDENT
AND GENERAL COUNSEL, PUERTO RICO MARINE MANAGE-
MENT, INC., SAN JUAN, PUERTO RICO
Mr. COLORADO. Thank you very much, Mr. Chairman. I am ac-

companied today by Mr. Daniel Conaton, Senior Vice President and
General Counsel of Puerto Rico Marine Management, Inc.
(PRMMI). I thank you again for the opportunity to appear before
you in support of H.R. 5030.

H.R. 5030 is a bill to provide much needed assistance to the
people of Puerto Rico by aiding our local shipping companies in
providing continued service to the citizens of our Commonwealth
and the people in the mainland United States.

Mr. Chairman, this bill would provide relief to our small Puerto
Rico Maritime Shipping Authority (PRMSA) from any further reg-
ulatory interpretation from the Maritime Administration
(MARAD) that could threaten our economic well-being.

Specifically, it would amend Section 506 of the Merchant Marine
Act of 1936, by allowing nine vessels built with construction-differ-
ential subsidies (CDS) and which are currently operating from the
mainland United States to the Commonwealth of Puerto Rico, to be
exempted from any provisions of Section 506 or from future regula-
tory interpretations which would require a "foreign voyage" when
carrying maritime cargo to and from Puerto Rico.

The most obvious and most immediate beneficiaries of any legis-
lative exemption to Section 506 (46 App. U.S.C. 1156) will be the
American-flag operators which service the Island: the Puerto Rico
Maritime Shipping Authority; its agent, the Puerto Rico Marine
Management, Inc.; and Sea-Land Services, Inc. The real benefici-
aries, however, will be the people from the mainland United States
and Puerto Rico, who are the recipients of cargo shipped between
these two locations.

Commercial products come to Puerto Rico from almost every
State in the Nation, and our cargo moves through many ports of
call: New Orleans, Louisiana; Jacksonville, Florida; Charleston,
South Carolina; Baltimore, Maryland; and Edison, New Jersey.

For example, the Port of Jacksonville, Florida, is one of the big-
gest beneficiaries of trade with Puerto Rico. At 26 percent of Jack-
sonville's total tonnage, more trade takes place with Puerto Rico
than with any port. The rest of the Caribbean accounts for 24 per-
cent of their business (all in terms of tonnage), South America for
19 percent, Europe for 10 percent, and the Far East for 8 percent.
If we just look at container cargo in and out of Jacksonville, Puerto
Rico accounted for 43 percent of such trade versus 32 percent for
South America, and 15 percent for Europe. The Port of Jackson-



ville and, by extension, the entire Jacksonville area, obviously has
a stake in Puerto Rico's continued prosperity.

In 1991, Puerto Rico accounted for 14.1 percent of the general
cargo going in and out of the Port of New Orleans and 41.5 of the
container cargo.

In the New York/New Jersey area, if Puerto Rican data is in-
cluded with all foreign country trade data, Puerto Rico accounts
for 7.5 percent of such overseas business, inbound and outbodind-all
together. In terms of outbound shipments, Puerto Rico ranks third,
behind Korea and Taiwan, and ranks tenth in inbound shipments.

In fact, seaborne transportation of goods purchased by the citi-
zens of Puerto Rico accounts for over $11 billion in revenue and
generates well over 155,000 jobs in the continental United States.
Another $11 billion in profits, in net income, comes also to the
mainland because of that trading, amounting to over $22 billion
from Puerto Rico that comes to the mainland that obviously gener-
ates very close to 250,000 jobs.

It is important to realize that Puerto Rico ranks among the top
ten world customers of the mainland U.S.A. In 1990, our purchases
were greater than the combined purchases of Brazil, Argentina,
Chile, Colombia, and Peru all together. Puerto Rico has a popula-
tion of 3.6 million, while those five South American countries have
a total population of 253 million people.

It is interesting to note also that, worldwide, its investment
abroad generated last year $54 billion, not including Puerto Rico.
Puerto Rico alone generated $11 billion in net profit to U.S. main-
land companies. This is about 16 percent of all the worldwide
income that the mainland had last year.

Another interesting point is that Puerto Rico is currently carry-
ing a disproportionate share of the burden of the transportation
cost associated with financing the U.S. merchant marine. This rep-
resents an additional cost of 5 percent of all goods purchased in
Puerto Rico. To the extent that an exemption to the 506 require-
ment-which also affects trade to these areas-will be granted, the
entire Island of Puerto Rico will benefit.

We have to realize that Puerto Rico income depends basically on
manufacturing and its trade to the mainland and other parts of the
world. Most of its trade is with the mainland, and 40 percent of its
net income is from manufacturing. Obviously, the cost of bringing
products into Puerto Rico, as Puerto Rico has no natural resources,
Puerto Rico has to bring all its products, mostly from the main-
land, but all of them from abroad and all the products, after they
are finished, are sent back to the mainland or other parts of the
world.

Mr. Chairman, this amendment will not cost the U.S. Govern-
ment any funds. On the contrary, as proposed, in order to take ad-
vantage of this grandfather clause for Puerto Rico, an operator will
have to repay the then-outstanding unamortized CDS amount. In
the case of the five vessels operated by Puerto Rico Maritime Ship-
ping Authority, that will be approximately $4.5 million.

Will this legislation cause the loss of jobs? On the contrary, this
legislation will save jobs. If our shipping authority is forced to go
out of business because this problem is not corrected, all of our



ports of call will be impacted. Another area that will be affected
will be the shipping yards on the mainland.

Mr. Chairman, we need this remedied now to ensure the Com-
monwealth of Puerto Rico will, in the future, be protected against
any further potential arbitrary rulings from MARAD in the future.
I believe H.R. 5030 is the vehicle to resolve the long and important
dispute for the Commonwealth of Puerto Rico.

Thank you very much.
Mr. JONES. I appreciate your testimony. We will have questions

for the shipping panels that will be heard later.
Mr. COLORADO. Thank you very much, Mr. Chairman.
Mr. JONES. Thank you.
The Chairman recognizes Mr. Donald Peart.

STATEMENT OF DONALD PEART, PRESIDENT, STANDARD
LAFARGE CORPORATION, CANFIELD, OHIO

Mr. PEART. Thank you, Mr. Chairman, for this opportunity to
testify before the Subcommittee. I would also like to thank Con-
gressman Bob Davis for introducing H.R. 3086, a bill to permit the
return of Barge MM 262 to U.S. flag and operation.

I am Donald Peart, President of Standard Lafarge, a subsidiary
of Lafarge Corporation, which is a U.S. corporation with aggregate
and cement operations on the Great Lakes and elsewhere in the
United States. Standard Lafarge produces sand, gravel, stone, and
other materials for.construction. We have operations in New York,
Ohio, Michigan, West Virginia, Kentucky, and Illinois.

HR. 3086 would waive certain provisions of the Jones Act to
permit Lafarge to use Barge MM 262 in the coastwise trade of the
United States and on the Great Lakes. Barge MM 262 was built in
New Orleans in 1965. In 1989, it was refitted and repaired in the
United States and sold to a Canadian company to be used by a Ca-
nadian division of Lafarge. Since the vessel could not be used for
the intended purposes, it was never documented or registered in
Canada. Ownership of the barge now resides with Lafarge Corpora-
tion, our parent company.

Last summer, Standard Lafarge needed Barge MM 262 to trans-
port stone from its Marblehead, Ohio, quarry to customers on the
Great Lakes, but the barge could not be used because it had once
been sold to a Canadian company. The barge was needed because a
vessel operator who had agreed to carry 300,000 tons of aggregate
from the quarry to our customers with shallow draft ports, can-
celed mid-season. I understand that the vessel operator was unable
to find enough additional cargo from other sources to make it fi-
nancially worthwhile to service our quarry.

We were unable to charter another vessel to carry this 300,000
tons last year, which resulted in a loss of business and forced us to
lay off employees and close our quarry earlier than planned for the
1991 season.

Since the Marblehead quarry is dependent upon waterborne
transportation, we are concerned about facing similar problems
this shipping season. Our main problem is that U.S. Great Lakes
vessels that can be, and are, chartered to carry most of our aggre-
gate cannot be used to service all of our customers. They lack the
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shallow draft and maneuverability needed to access some of our
customers' ports. Moreover, the quarry produces one-to-fifteen-ton
stones that cannot be transported on most existing U.S. Great
Lakes vessels. We need Barge MM 262 to service these particular
customers and markets. Although many of the U.S. Great Lakes
operators, including tug and barge companies, would like to help us
out, their equipment is not appropriate for all of our needs or is
not available when required.

I would like to emphasize that Barge MM 262 would only be used
by Lafarge for the carriage of its proprietary cargo; we would be
chartering U.S.-flag tugs from Great Lakes operators in order to
tow the barge; and the barge will not replace our use of Great
Lakes carriers. In fact, we are expanding our use of U.S. Great
Lakes carriers because of the increased production at the Marble-
head quarry. Lafarge has invested $7.4 million to modernize the
Marblehead quarry and nearly double its capacity, and an addition-
al $4 million to expand the dock into deeper water. This has pro-
vided new employment opportunities to many on the Lakes, includ-
ing U.S.-flag operators.

With access to the barge, we will be able to keep the quarry in
production for a longer period each year, which will provide addi-
tional work and income for the quarry's employees. Because we
will be hiring tugs to tow the barge, we will be adding to employ-
ment on the Lakes.

Mr. Chairman, thank you for this opportunity to testify. I would
be happy to answer any questions you may have.

Mr. JONES. Are there any questions?
Mr. DAVIS. Mr. Chairman.
Mr. Peart, in simple terms, this is just a chain-of-citizenship

issue; isn't that correct?
Mr. PEART. That is correct.
Mr. DAVIS. As you said, it is U.S.-built, U.S.-repaired. It is going

to be pushed by United States-crewed tugs; is that right?
Mr. PEART. That is correct.
Mr. DAVIS. Thank you, Mr. Chairman. No more questions.
Mr. JONES. The Chair recognizes Mr. Anderson.

STATEMENT OF HON. GLENN M. ANDERSON, A U.S.
REPRESENTATIVE FROM CALIFORNIA

Mr. ANDERSON. Thank you, Mr. Chairman, for this opportunity
to testify on behalf of Assistance International and their request
for two retired vessels from the Maritime Administration's reserve
fleet. Assistance International has a long and storied history of vol-
unteer and humanitarian efforts, efforts that are directed at the
idea of "a handup rather than a handout."

This seems a particularly fitting time to support an organization
which embodies an idea which is receiving so much press of late.
Since 1947, Assistance International has brought committed,
skilled volunteers to the mission of helping people around the
world to better their material condition. I am proud to have Cap-
tain Fred Stabbert, the Chairman of Assistance International, as a
resident and contributor to the community of Long Beach, Califor-
nia.
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I have introduced legislation, H.R. 3036, on behalf of Assistance
International, so that this organization can take ships which are
destined for the scrap heap and put them to productive use. (MV
Mizar, MV Mirfac, and RV Conrad) In the intervening time period
between the introduction of that legislation, two of the three ships
detailed in that legislation have either been so thoroughly stripped
so as to make their refurbishment impossible or they have been
scrapped.

Assistance International has since proposed an alternative ship
which they could use for their good work, the LST Tioga County,
which is currently on the schedule to be scrapped. I very much
hope we can work with this Committee to see that legislation is
moved forward which makes this vessel transfer possible in the
near term. I would also ask your Committee's help in seeing that
these vessels are not completely stripped before they are trans-
ferred to this organization.

Assistance International not only has the skill, experience, and
talent to put these vessels to good use, but the dedication. The rela-
tively small amount of money to be derived from scrapping these
vessels seems almost trivial in comparison to the magnitude of the
good which can be achieved through this transfer.

In conclusion, I want to compliment the staff of your Committee,
particularly Mr. Sam Whitehurst, for their work in looking into
the feasibility of my legislation. Thank you once again, Mr. Chair-
man, and I look forward to continuing to work with your Commit-
tee to see that this transfer is implemented.

Thank you very much.
Mr. JONES. Thank you, Mr. Anderson.
The next witness is Assistance International, Captain Stabbert.

STATEMENT OF CAPTAIN DAVID STABBERT, DIRECTOR OF VOCA-
TIONAL TRAINING, ASSISTANCE INTERNATIONAL, INC., ACCOM-
PANIED BY CAPTAIN FRED STABBERT, PRESIDENT; REAR AD-
MIRAL JOHN BELL JOHNSON, USN (Ret.), VICE PRESIDENT; AND
CAPTAIN RICHARD STABBERT, DIRECTOR OF MARINE OPER-
ATIONS, ASSISTANCE INTERNATIONAL, INC., ST. THOMAS, U.S.
VIRGIN ISLANDS/LONG BEACH, CA/VIENNA, VA/RENTON, WA,
RESPECTIVELY
Capt. STABBERT. Good morning, Honorable Members of the Mer-

chant Marine and Fisheries Committee.
I would like to introduce my father, Captain Fred Stabbert,

founder of Assistance International, and Admiral John Johnson,
the first president of the organization. They are sitting right
behind me.

My name is Captain David Stabbert, and I am here to testify on
behalf of Assistance International. The purpose of this testimony is
to request that the United States Government transfer to Assist-
ance two surplus vessels, which are the MV Robert Conrad and the
LST Tioga County for the purpose of economic development and vo-
cational training in Central America.

Assistance International is a nonprofit organization that special-
izes in economic development and vocational training. Assistance
was started in the late 1940's. World War II had just ended, and we



were concerned about the needs that we saw in underdeveloped
areas. We decided that we could make a difference by combining
American volunteers who knew how to build and operate business
and industry with people who needed economic and vocational
training. As a marine-based organization, we gathered experts in
the fields of health, agriculture, and industry. Our ship-based
teams specialized in remote villages and towns, utilizing their skills
to meet the immediate needs of the area.

For example, our hospital ship, the Willis Shank, once a derelict
World War II minesweeper, was completely renovated *into a first-
class facility with eight hospital beds, a surgery, X-ray equipment,
and dental equipment. This vessel was staffed by volunteer doctors,
dentists, nurses, and others who gave of their time to make these
projects successful.

Other vessels in our fleet carried volunteers to distant locations
where they, in conjunction with the local people, installed genera-
tors for power, sawmills, logging equipment, taught skills such as
welding, electricity, engine repair, and more. Eventually, we were
operating five ships, three airplanes, and a vocational training fa-
cility to meet the needs of the North Country. This program devel-
oped leaders in every tribe and village, and thus ensured the con-
tinued success still seen today.

In 1967, we turned our attention to Central America, when we
were asked to help the weavers in Guatemala who had no market
for their products. Our first efforts were to gather up sewing ma-
chines, which we loaded onto our vessels and distributed to various
villages. We then began a training operation where the people
were taught to use patterns, how to use colorfast dyes, and how to
weave the threads tighter to reduce shrinkage, thus enabling their
industry to become competitive in the world market. This one
project alone increased the daily wage of the weaver from approxi-
mately 50 cents per day to over $2 per day.

In addition to the economic development projects, Assistance was
always alert to the problems of natural disasters. We were avail-
able following the earthquake in Nicaragua, as well as numerous
other disasters, such as Hurricane Fifi.

The advent of political turmoil in Central America curtailed our
programs, making it impossible to continue until recently. Never
has the opportunity to help Central America been as great, nor has
the Central American cry for Assistance been as loud as it is today.

It is with our goal of "a handup instead of a handout" that we
have set our sights on the Central American need for fisheries
management, marine transportation, marine construction, and
-maritime-related vocational training. In order to begin meeting
these needs, we must have a minimum of two pieces of marine
equipment.

The equipment that Assistance is requesting are two surplus ves-
sels that are old and of relatively inconsequential value, but com-
bined with our marine expertise in operations and vocational train-
ing, these vessels will make a great difference.

The 212-foot Robert Conrad with a scrap value of less than
$25,000, is scheduled to be sunk and used as a fish reef. In the
hands of Assistance and its volunteers, what was destined to lie at
the bottom of the ocean will be renovated and activated as a float-



ing fisheries management and studies facility for Central America.
This vessel will house research groups, educators, students, and
business consultants as it plies the Central American waters. What
was destined for scrap will become a shining, operating symbol of
progress to a people who are desperately in need of examples to
substantiate their faith in the free economic and political society
that they have worked so hard for.

The LST Tioga County is a 1952 385-foot landing craft that is
scheduled to be scrapped. The scrap value of this vessel is less than
$150,000. This vessel is ideally suited for Assistance use as a voca-
tional training facility, specializing in the marine construction
fields. It is the answer to the desperate need for training of the
area's youth; and, in addition, it will be operated by these same
students to help their countries by providing the marine infrastruc-
ture, such as pile driving, breakwater construction, and other serv-
ices needed by the small coastal villages. This will enable them to
transport their local products to market, as well as receive the sup-
plies necessary to support their communities.

In summary, there is a desperate cry for Assistance in Central
America for both economic development and for vocational train-
ing. The $150,000 to $200,000 combined scrap value of these vessels
is minute compared to the good use that these vessels can be put to
without even accounting for the value of future U.S. trade that will
stem from these projects. Our background and years of marine ex-
perience have proven our capability to perform.

We want to improve the conditions in Central America so that
people do not have to leave their countries to emigrate to the
United States in order to make a living, so that the communities
and groups of coastal people can experience economic stability,
which was previously only a dream, but will now be a reality. We
would like to help them achieve stability.

Therefore, we respectfully request your assistance in this endeav-
or by approving the transfer of the vessels that we request. Thank
you.

Mr. JONES. Please explain how Assistance funds its projects.
Capt. STABBERT. The majority of the folks that work with Assist-

ance are volunteers, but the funding comes from individual dona-
tions. It has come from corporations and foundations.

Mr. JONES. Could you give us more details about how the Conrad
would be used as a fishery management and study facility?

Capt. STABBERT. I will say tilis. My brother is far more an expert
in this one field than I am; I will do the best I can. If I misspeak, I
will ask him to come up and answer your question.

The Conrad will have to be refurbished; she is in very sad shape.
When she is running, she will be taken down into the Caribbean
Basin and will conduct oceanographic studies in the areas of avail-
ability of bottom fish. From there on, she will be used in imple-
menting of that fisheries aspect from the fishing to the transporta-
tion of the fish to the wholesaling of the fish-that sort of thing.

So it is firstly a maritime trade school, then fisheries research
(with that vessel).

Mr. JONES. Have you had occasion to convert these types of ves-
sels before?



Capt. STABBERT. Yes, sir, we sure have. I have some pictures, too,
that I have brought with me.

I would say about 10 vessels in all.
Mr. JONES. So you know what you are getting into?
Capt. STABBERT. It is very interesting to see a hulk turn into

something that is absolutely beautiful.
Mr. JONES. Are there any other questions?
Mr. Callahan.
Mr. CALLAHAN. Where are the vessels refurbished?
Capt. STABBERT. The majority of our work has been done in the

Northwest. But one boat is coming from the Northwest-actually,
from California. Tioga is in California. The Conrad is laid up here
in Virginia, so that work will probably be done in New Orleans.

Mr. CALLAHAN. That is what I was going to say. Wouldn't it be
more practical to refurbish them somewhere on the Gulf Coast,
like in south Alabama?

Capt. STABBERT. I probably shouldn't have said New Orleans. I
would say somewhere on the Gulf Coast.

Mr. CALLAHAN. Thank you, Mr. Chairman.
Mr. TAYLOR. Captain, I am curious, seeing that we have a trade

imbalance with regard to seafood already with Central America,
why would it be in the interests of the American taxpayer to fur-
ther subsidize this imbalance?

I go through the packing plants in south Alabama, Mississippi,
Louisiana and all the time see the 50-pound bags of shrimp-
Produce of Costa Rica, Product of El Salvador. There is obviously a
flourishing market.

I think it is-80 percent of all the shrimp in America come from
someplace else. Why would I want to make that worse? That
shrimp comes in and lowers the price of the American product. The
American fisherman has to now compete not only with the subsi-
dies of other countries, in the case of the Mexicans, but if we now
give this ship to someone in Central America, we are in effect sub-
sidizing another.

How would you-
Capt. STABBERT. You may be right in some industries.
Mr. TAYLOR. I am exactly right when it comes to seafood, sir. The

Mexican Government controls the seafood industry, and they subsi-
dize that product, and that shrimp comes into the United States,
lowers the price; it is a commodity, and it makes it that much
harder for the American shrimper to compete.

Capt. STABBERT. In no way whatsoever are we dealing with the
shrimp or the lobster market. We are talking about what is now
known as "bottom fish" or "scrap fish" that will simply feed
people.

Now, whether it is people in Central America, South America, or
shipped over to Asia, we are talking about bottom fish to feed
people. We are not interested in the shrimp and lobster market, or
I would say, the "high tech" or the expensive seafood market.

Mr. TAYLOR. But is is still fish that could well end up here in
America. It could, in effect, compete against the product produced
by someone on the East Coast, the Gulf Coast.
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Capt. STABBERT. Once again, you are asking about an area of ex-
pertise my brother is far more qualified to address than I am, be-
cause they are involved in this in the Northwest.

But-we-are not- talking about-the same thing, I don't believe, at
all.

Mr. TAYLOR. Thank you, Mr. Chairman.
Mr. JONES. Is there anyone else?
Captain, thank you very much.
Mr. JONES. The Chair is happy to recognize a very charming

woman of Congress, Ms. Marcy Kaptur.

STATEMENT OF HON. MARCY KAPTUR, A U.S. REPRESENTATIVE
FROM OHIO

Ms. KAPTUR. Good morning, Mr. Chairman and Members of the
Committee. It is a distinct pleasure to appear before you today in
this magnificent hearing room. I just love to come to this room,
and hope I haven't worn out my welcome.

I am appreciative of your holding this hearing on requested waiv-
ers for boat owners seeking licensing for vessels for employment in
the coastwise trade and fisheries of the United States. On July 23,
1991, I introduced H.R. 3005, which would allow for the licensing of
the Miss Joan, a boat owned by Mr. Robert Lamb, one of my con-
stituents from Oregon, Ohio. The introduction of this bill was nec-
essary because Mr. Lamb was unable to provide all the adequate
documentation to prove that the Miss Joan was used commercially
as a U.S.-flag vessel before he purchased the vessel.

I will just take two minutes here to tell you what happened. I am
sure you have had other situations like this before the Committee.

Mr. Lamb bought the Miss Joan in 1981 from the Northshores
Marina in Spring Lake, Michigan. Mr. Robert G. Doll of Traverse
City, Michigan, was the previous owner, and he used the boat for
charter fishing. As Mr. Lamb went about acquiring all the neces-
sary licenses to enable the Miss Joan to be used as a charter vessel
in Lake Erie-my district borders Lake Erie-he found that he
must have verification from all previous owners that the Miss Joan
was operated under the U.S. flag.

Unfortunately, there was fire at Northshores Marina two years
after Mr. Lamb bought the Miss Joan and all records were de-
stroyed, preventing Mr. Lamb from securing the proper documenta-
tion to show the chain of title.

Despite Mr. Lamb's perseverance through phone calls, visits to
Traverse City (Mr. Doll's last known address), and working with
the Toledo Police Department and a local search company, he was
unable to locate Mr. Doll to obtain the necessary verification. After
these efforts proved fruitless, Mr. Lamb contacted me, and I intro-
duced H.R. 3005 to obtain a waiver, so that the boat can be docu-
mented and operated on Lake Erie as a charter boat. My under-
standing is that the Miss Joan meets the requirements necessary
for such a waiver. Mr. Lamb is retired and is not in a position to
purchase another boat.

I believe that your staff has copies of- all the documentation that
Mr. Lamb has on the Miss Joan. At the time that I received notifi-
cation of this hearing, my staff spoke again with Mr. Lamb, and he



indicated that he has provided us with all the documents he has
available on the Miss Joan.

I would appreciate your assistance in approving H.R 3005 and,
consequently, granting this waiver. Your interest in moving the
bill quickly is greatly appreciated. The boat owners represented by
these private bill waivers should not be penalized through circum-
stances that are no fault of their own.

Thank you, Mr. Chairman, for your consideration of my testimo-
ny. I look forward to working with you on moving H.R. 3005
through the Committee and the House.

If the Committee has any questions, I would be happy to respond.
Mr. JONES. Thank you.
Are there any questions?
If not, we appreciate your coming by.
Ms. KAPTUR. I thank you very much and I thank the Committee.
Mr. JONES. The Chair now calls Mr. Tom Willis of the U.S. Coast

Guard.

STATEMENT OF THOMAS L. WILLIS, CHIEF, VESSEL DOCUMEN-
TATION AND TONNAGE SURVEY BRANCH, MERCHANT VESSEL
INSPECTION AND DOCUMENTATION DIVISION, HEADQUAR-
TERS, UNITED STATES COAST GUARD

Mr. WILUS. Good morning, Mr. Chairman. The Coast Guard does
not have a prepared statement, but I would be happy to answer
any questions any Members of the Subcommittee might have.

Mr. JONES. We are aware you have no statement. You were pro-
vided information on these vessels under discussion today. Based
upon your review, is there any specific comment you would like to
make?

Mr. WILLIS. Mr. Chairman, we have reviewed all of these vessels
in terms of safety records. We have no opposition from a safety
standpoint. We, of course, do not speak to the policy issues that
would normally be addressed by the Maritime Administration.

We do, however, have a question about the vessel Hazana, identi-
fied in H.R. 4469. We note at the present time it is owned by Jeff
Hossellman and his wife, Vicky. Mrs. Hossellman is not a citizen of
the United States. It is unclear to us whether or not it is desired
that this vessel be documented in the partial ownership of a non-
citizen. That would be unprecedented, and we would like clarifica-
tion there, please.

Mr. JONES. Thank you, Mr. Willis.
Are there any questions?
I appreciate your presence here this morning.
Mr. WILUS. Thank you, Mr. Chairman.
Mr. JONES. The Chair calls Reverend Meyers and Mr. Bangert to

come up to the table-and, of course, Mrs. Meyers.
Reverend, you may proceed.
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PANEL CONSISTING OF REVEREND ROBERT N. MEYERS, PRESI.
DENT, LIFE INTERNATIONAL, SILVER SPRING, MARYLAND, AC-
COMPANIED BY MRS. MEYERS; AND PHILIP A. BANGERT, RICH-
ARD L. SINNOTT AND COMPANY, WASHINGTON, DC ON BEHALF
OF THE PORT OF OAKLAND AND THE ASSOCIATION FOR THE
PRESERVATION OF THE PRESIDENTIAL YACHT POTOMAC

Rev. MEYERS. Good morning, Mr. Chairman, Members of the
Committee. I am Robert N. Meyers, President of Life International.
Thank you for this opportunity to testify before the Merchant
Marine Subcommittee on behalf of H.R. 2832.

Life International is a humanitarian organization formed to use
ships to take aid, technical assistance, training, education, and
medical treatment to the Third World. Under Public Law 97-360,
et al., two ships were set aside for Life-the Landing Ship Dock
Donner and the Troop Ship General Nelson M. Walker.

The legislation currently before this Committee, H.R. 2832,
would substitute the Landing Ship Dock Plymouth Rock for the
Donner and set aside both the Plymouth Rock and the Walker until
October 22, 1997. The bill has 27 cosponsors. -- \>

Life took custody of the Navy hospital ship Sanctuary on Febru-
ary 4, 1990. The Maryland Port Administration is donating a berth
at Pier 5 in the Fairfield area of Baltimore. We have spent over
$500,000 upgrading the ship, on salaries, public relations, et cetera.
Significant contributions of time and expertise have been made by
many individuals and groups, such as electricians and welders. Six
members of the Elevator Construction Union have volunteered 300
hours repairing and activating the elevators. AT&T, through its
Newark Chapter of the Telephone Pioneers, has volunteered to ac-
tivate the phone system on the ship.

Practical and Technical, Inc., of Baltimore have prepared specifi-
cations for the complete refurbishing. We are submitting these
specs to shipyards for cost estimates. We are hoping to classify the
Sanctuary as an industrial ship, rather than a passenger ship,
thereby reducing the cost of bringing it up to Coast Guard certifica-
tion.

The Navy Ship Parts Control Center in Mechanicsburg, Pennsyl-
vania, has many of the parts and equipment that were taken off
the Sanctuary (lifeboats, fire extinguishers, clocks, et cetera), which
they are making available to us.

Delegations from Nigeria, Venezuela, and the former Soviet
Union have visited the ship. We are trying to work out some agree-
ment to barter the humanitarian services of the ship in return for
oil, which we would sell to get the funds to finish the refurbishing,
and oil for the operation.

There are two possibilities for service that are being considered-
Russia and the Horn of Africa.

We are planning to submit a proposal to the State Department
and the Agency for International Development with regard to the
medical initiatives that are going to take place in the former Soviet
Union. We envision that our ship will play a role both in the im-
mediate delivery of direct medical care where it is direly needed to
the New Independent States, as well as provide some form of tech-



nical assistance that would be more useful in solving long-term
medical problems.

On November 29, 1991, Aleksandr A. Sokhin, M.D., and Michael
J. Chistyakov, M.D., of the Russian Embassy visited the ship and
were so impressed that they became very interested in the Sanctu-
ary's going to Russia. Dr. Sokhin contacted Moscow and has re-
ceived official notification that they are interested in the Sanctu-
ary's going to Murmansk and Vladivostok.

We were recently told that Smith Hempstone, our Ambassador
to Kenya, requested that our government send a hospital ship to
the Horn of Africa. This request is not only because of the millions
of people with little or no medical treatment, but also for the thou-
sands of wounded and diseased from the war in Somalia. Knowing
that Life International has a hospital ship, we were called regard-
ing his request.

We talked by phone, and Ambassador Hempstone confirmed that
there is a real need for our ship in that area. The State Depart-
ment and the Agency for International Development feel that the
Horn of Africa is the place the ship will be needed most because of
the constant needs in that area for years to come.

We have met twice with the Dean of the African Diplomatic
Corps, Ambassador Paul Pondi of Cameroon. Ambassador Pondi
passed out packets of information to introduce the Sanctuary
Project to the 45 ambassadors of the African countries at their
March meeting.

It is important that these two ships be set aside so we can assure
th-se with whom we are negotiating that they will be available.
We have been negotiating with several cities to use the troop ship
Walker as a substance abuse rehabilitation center or a facility for
the homeless. We are approaching States to sponsor the Plymouth
Rock as an agriculture, construction, or vocational school ship,
which would be renamed the Texas, California, or Wisconsin.

Thank you.
Mr. JONES. Reverend Meyers, how close is Life International to

having the ship Sanctuary ready for sea?
Rev. MEYERS. We have now paid $8,000 to draw up specs for the

ship from Practical and Technical-it is two people, Gabriel Inrini
and David Breitner, whose combined experience at Sparrow's
Point, Bethlehem Steel-and that spec, which is quite extensive,
has been sent to seven shipyards, and now we are waiting. The esti-
mated cost of refurbishing the ship, the State Department has said
that if we can finish the refurbishing of the ship, that there is a
good likelihood they would finance this for the ex-Soviet republics.

Mr. JoNEs. All right, sir. What has to be done to General Walker
and Plymouth Rock so your organization can use them?

Rev. MEYERS. We have been negotiating for years with the city of
New York to use that as a ship for the homeless. We are now talk-
ing about using it for a substance abuse city for the State of Mary-
land. What we would do in that case, Mr. Chairman, Members of
the Committee, we would not activate the main engines like we
would do with the Sanctuary. That ship would simply be towed to a
place and moored there asa stationary vessel.



With regard to the Plymouth Rock, it is in excellent condition,
and that wouldn't take very much money to activate that as a con-
struction ship or agriculture ship or a medical ship.

Mr. JONES. Reverend Meyers, do you feel Life International has
adequate funding in order to accomplish your objective?

Rev. MEYERS. Absolutely, Mr. Chairman.
Mr. JONES. Mr. Bangert, I ask you to step aside for a minute and

let me recognize a Member of Congress.
It is my pleasure to welcome to the Committee Ms. Nancy Pelosi.

PANEL CONSISTING OF HON. NANCY PELOSI, A U.S. REPRESENT-
ATIVE FROM CALIFORNIA, AND WILLIAM J. WHALEN, EXECU-
TIVE DIRECTOR, NATIONAL MARITIME MUSEUM ASSOCIATION,
SAN FRANCISCO, CA

STATEMENT OF HON. NANCY PELOSI
Ms. PELOSI. Thank you very much, Mr. Chairman.
Mr. Chairman, I am pleased to be accompanied today by Mr. Wil-

liam Whalen, Executive- Director of the National Maritime
Museum Association and former Director of the National Park
Service.

The subject before us that I have come to testify about is the con-
cept of utilizing the proceeds from the sale of scrapped National
Defense Reserve Fleet ships. On this score, Mr. Chairman, I want
to thank you for conducting the hearing today and for the latitude
that you have demonstrated in discussing the concept of using the
proceeds from surplus vessels to address other Federal maritime
needs. I am sympathetic, as a Member of the Appropriations Sub-
committee that funds the Maritime Administration, and well un-
derstand how important it is to maintain funding for the corre-
sponding projects under your jurisdiction.

Mr. Chairman, Members of the Committee, the issue of utilizing
proceeds from the sale of scrapped National Defense Reserve Fleet
ships has particular importance to my district and the San Francis-
co Bay area. Congress, as you know, acted in 1987 to create a sepa-
rate unit of the National Park Service to recognize the national
significance of the largest collection of historic ships in the world.
The San Francisco Maritime National Historical Park faces a back-
log in repairs and maintenance for the historic ships and is without
reserves to keep pace with the restorative work required to main-
tain the ships.

The Maritime Park has a nonprofit association which contributes
in part to the upkeep of historic ships and which could function as
a conduit for revenues for scrapped reserve ships toward the resto-
ration of the National Historic Fleet. This is a concept modeled on
the Merchant Mariner Memorial, included in Public Law 101-595,
which allowed scrapped reserve vessels to be used by nonprofits to
construct a memorial to merchant mariners.

I believe the same model could be used to allow the proceeds
from the sale of a national asset to be channeled for the purpose of
maintaining another national asset. Mr. Chairman, Congress decid-
ed that these historic ships were nationally significant and worthy
of preservation, but the strong Federal commitment to keep them
afloat has been lacking.



The Jeremiah O'Brien, the restored and seaworthy workhorse of
World War II in the historic collection, is docked at Fort Mason
Center. It is the only true replica in the Nation of the 2,750 Liberty
ships built during World War II. In fact, the Jeremiah O'Brien was
the beneficiary of Public Law 101-595 in receiving over $200,000
for its restoration. Its original funding was provided through the
National Historic Trust, and recently, the National Park Service
provided over $400,000 to fund badly needed drydocking, inspec-
tion, and repairs. This is the kind of cross-section of Federal inter-
est that is needed to support related Federal maritime projects.

Another issue at stake is the preservation of skilled and special-
ized labor that is necessary to care for the historic ships. Many of
the skills required to maintain and repair the historic ships are
unique where specialized carpenters and craftsmen are needed to
work on traditional ship riggings and wooden-hulled ships, the
oldest dating to 1886. It is in the long-term interest of the Maritime
Park to develop these skills among its staff and to preserve these
uncommon and exceptional skills in the American labor force.
Without this expertise, we would be dependent on foreign skilled
labor to preserve American history.

In addition to these skilled workers, hundreds of hours of volun-
teer effort is contributed to maintaining the ships. There is also
considerable local interest and support for the preservation of the
National Fleet of Historic Ships.

No visit to San Francisco is complete without a tour along the
waterfront. A tremendous effort has been made to capture the rich
history of the Pacific Coast sailing ship days, and I think that the
Maritime Park has one of the foremost maritime displays any-
where in the world. I invite you to visit the park, Mr. Chairman
and Members of the Committee. I believe Sam Whitehurst on the
Subcommittee staff visited the park and can attest to the unique
significance of these ships.

Thank you, Mr. Chairman. The idea of using decayed defense
ships to revitalize a living museum of maritime history is a worthy
cause. I hope we can be forward-looking and creative in our ap-
proach to using the funds from scrapped reserve ships for the pur-
pose of preserving another aspect of our Nation's rich maritime
heritage.

Thank you for your time today.
Mr. Chairman, with your permission, I would like to submit for

the record a letter of support from the President of Tricoastal
Marine, involved in maritime preservation.

Mr. JONES. Without objection.
Ms. PELOSI. I would also like to present for the Members of the

Committee and Subcommittee staff a brochure on the San Francis-
co Maritime National Historic Park, so you can have some visual
evidence of what the park is like. Hopefully, it will whet your appe-
tite to visit us in San Francisco.

Thank you, Mr. Chairman.
[The letter from the President of Tricoastal Marine can be found

at the end of the hearing; the brochure on the San Francisco Mari-
time National Historic Park can be found in the Subcommittee
files.]

Mr. JONES. Are there any questions?



Apparently, there are no questions.
Mr. HERTEL. Mr. Chairman, I think it is a great idea. I think it is

innovative.
Ms. PELOS. Thank you, Mr. Hertel.
Thank you, Mr. Chairman, for your time.
Mr. JONES. Mr. Whalen.

STATEMENT OF WILLIAM J. WHALEN
Mr. WHALEN. I am Bill Whalen. I am with the National Mari-

time Museum Association. We are a nonprofit organization which
helps raise outside moneys and provides major support for the Na-
tional Park Service. We are particularly interested in any ways we
can find to enhance or embellish the budget of the National Park
Service.

The seven large ships of this National Park Service fleet tell the
story of the distinguished heritage of America's merchant marine.
This is not a naval museum. These vessels are unique in all the
world; they span the era of revolutionary changes in marine tech-
nology-from the use of wind power to steam, and from wooden
construction to steel-plated hulls.

Each vessel represents a particular type with local, regional, and
national significance: the World War II Liberty ship Jeremiah
O'Brien built at South Portland, Maine, in 45 days; the scow Alma,
a flat-bottomed schooner suited to the waters of California's Bay
and Delta region; the 300-foot-long ferryboat Eureka, which carried
passengers, automobiles, and railroad cars across San Francisco
Bay; the C.A. Thayer, one of only two survivors of a fleet of 900
lumber schooners that represent the coastwise commerce of the
West; the steam schooner Wapama, the last of the type that re-
placed the sailing schooners along the Pacific Coast; the deepwater,
square-rigged Balclutha, which was built in Scotland, but became
the last sailing packet in the Alaska salmon trade; the powerful
oceangoing tugboat Hercules, product of a distinguished New
Jersey shipyard; and the Eppleton Hall, whose side-lever steam en-
gines evoke an earlier day in steam technology.

Mr. Chairman, money is greatly needed to restore these vessels.
An estimated $12.7 million for major restoration work will bring
the ships to a condition in which they can be maintained on a rou-
tine basis. This funding could be made available over a six-year
period, the minimum time needed to accomplish the program.

We need additional money for maintenance. A proper level of
routine care requires making up a current annual funding deficien-
cy of $711,000, in order to bring the total projected annual cost of
protecting the investment and adequately maintaining the fleet of
seven vessels, their moorings, and their gangways to $1.9 million
per year.

In the Park's Museum Building located adjacent to the ships,
built by the Works Progress Administration in 1939. It is a Nation-
al Landmark in its own right and has serious rainwater leak prob-
lems which are threatening the integrity of the structure. Stainless
steel window frames have rusted out and leak; the roofs leak and
cause damage to interior murals; the skylights leak and damage
basement-level workshops; the second floor of the building needs an



elevator to provide handicapped accessibility; ceiling areas and
walls with murals have been damaged by the water intrusion; and
an appropriate plaque honoring Sala Burton must be installed to
comply with Public Law 100-348 that established the Park. The
total one-time cost is $2.7 million.

The needs of the Park are considerable, but the goals are attain-
able and worthwhile. There is staff in place, able to carry out the
work, and there is a quantifiable and realistic work plan. There-
fore, the National Maritime Museum Association would like to
strongly support the crafting of legislation to earmark proceeds
from obsolete vessels in the National Defense Reserve Fleet to pre-
serve the historic fleet at San Francisco Maritime. What more fit-
ting way could there be to direct the proceeds from merchant ves-
sels that have outlived their usefulness, than to support an institu-
tion dedicated to preserving the most striking examples of our mer-
chant marine?

Thank you, Mr. Chairman. I would be happy to answer any ques-
tions from you or Committee Members.

Ms. PELOSI. Mr. Chairman, in the interest of time, Mr. Whalen
gave an abbreviated statement. I would ask your consent to have
his full statement placed in the record.

[The prepared statement of Mr. Whalen can be found at the end
of the hearing.]

Mr. JONES. Without objection, so ordered.
Ms. PELosi. Thank you, Mr. Chairman.
Mr. JONES. Mr. Whalen, do you know how much money San

Francisco Maritime gets in fiscal year 1992 from the National Park
Service?

Mr. WHALEN. The National Park Service provided to the Historic
Park in fiscal year 1992 approximately $2 million. Of this, the ma-
jority went for the day-to-day operations of the Park, and a small
part went toward the upgrader capital expenses toward maintain-
ing the fleet.

Mr. JONES. Of this sum, how much was spent to restore and
maintain the National Historic Fleet and how much for mainte-
nance of the Hyde Street Pier?

Mr. WHALEN. The figure on the Hyde Street Pier is a very small
figure, I would say less than $100,000.

On the Historic Fleet, you would say that the approximate $2
million, about 50 percent of that was used for interpretation in pro-
grams for others. About, I would guess, somewhere in the neighbor-
hood of $750,000 to $800,000 went into the actual maintenance, on
a day-to-day basis, of the fleet.

Mr. JONES. As I understand your testimony, you need $12.7 mil-
lion over six years to restore the fleet, $1.9 million annually to
maintain it, and approximately $1.3 for repairs to the Hyde Street
Pier and $2.7 for repairs to the Museum Building and Aquatic
Park; is that correct?

Mr. WHALEN. That is correct. Those are in 1992 dollars.
Mr. JINE. Are there any other questions of Mr. Whalen?
!f not, thank you for your appearance here this morning.
Mr. WHALEN. Thank you.
Ms. PELOSI. Thank you very much, Mr. Chairman.
Mr. JONES. Mr. Bangert, if you will return and be recognized.
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Mr. Bangert, I am sorry. There is a vote on the House Floor. We
will have to recess for about 15 to 20 minutes.

[RECESS]

Mr. JONES. The Committee will come to order.
The Chair recognizes Mr. Bangert. You are recognized.

STATEMENT OF PHILIP A. BANGERT ON BEHALF OF THE PORT
OF OAKLAND AND THE ASSOCIATION FOR THE PRESERVATION
OF THE PRESIDENTIAL YACHT POTOMAC

Mr. BANGERT. Good morning, Mr. Chairman and Members of the
Subcommittee. I want to thank you for the opportunity to appear
before you today. My name is Philip Bangert, and I am Washing-
ton representation for the Port of Oakland, in Oakland, California.

I am here today to testify on behalf of the Port and the Associa-
tion for the Preservation of the Presidential Yacht Potomac. With
your permission, I would like to submit a full written statement
and additional material for the record, and summarize my re-
marks.

Mr. JONES. Without objection, so ordered.
Mr. BANGERT. Thank you, Mr. Chairman.
In 1980, the Port of Oakland purchased the USS Potomac, the

presidential yacht of the late President Franklin D. Roosevelt.
Since that time, the Port has contributed $1 million in cash and in-
kind contributions toward its $3.5 million restoration.

Soon after the Port purchased the vessel, the Association for the
Preservation of the Presidential Yacht Potomac was established.
The Association is a nonprofit, public benefit corporation. As its
charter indicates, the Association's purpose is to "organize, direct,
and sustain the community effort necessary to restore, operate, and
preserve the Presidential Yacht Potomac, an historic vessel of na-
tional significance, in order to provide continual educational oppor-
tunities for members of the public."

This ship is now nearly 100 percent restored and has been certi-
fied as a National Historic Landmark. It will be docked at the
Franklin D. Roosevelt Memorial Pier in Oakland, California, built
at a cost of nearly $450,000. This ship will constitute the only me-
morial to President Roosevelt west of the Rocky Mountains.

The Potomac will also be used as a floating classroom for north-
ern California school children studying the Great Depression, the
New Deal, and the World War II years, including President Roose-
velt's effort in preparing the merchant marine for the key role it
played in World War II.

Legislation has been introduced by Representatives Ron Dellums
and George Miller that would transfer ownership of the Potomac to
the National Park Service, which would then have responsibility
for the operation of the vessel. The legislation would permit the
Secretary of the Interior to accept private and public funds for the
purpose of providing facilities and services necessary for the oper-
ation of the Potomac.

[EDITOR'S NOTE: H.R. 1789, 16 April 1991.]
Mr. Chairman, last year the Potomac Association submitted an

application to the Maritime Administration to obtain title of a sur-



plus vessel in the National Defense Reserve Fleet, pursuant to the
erchant Mariner Memorial Act of 1990 that was reported by this

Committee and passed by Congress last year. Unfortunately, it was
MARAD's interpretation that the preservation of the Potomac
would not specifically function as a memorial to merchant mari-
ners, and therefore the Association would not qualify to receive
title to a vessel under this program. The irony, of course, Mr.
Chairman, is that it was under President Roosevelt's Administra-
tion that the Merchant Marine Act of 1936 was passed, legislation
which established the modern-day merchant marine of which Presi-
dent Roosevelt was a great supporter. While we are disappointed
by the Maritime Administration's response, we respect their deci-
sion.

It is the intention of Congressman Dellums to introduce legisla-
tion in the form of private relief that will allow the Potomac Asso-
ciation to receive the rights, title, and interest of a surplus vessel
in the National Defense Reserve Fleet. The Association would use
the funds from the sale of the ship for the purpose of completing
the refurbishment of the Potomac, to defray its operating expenses
and toward the establishment of an interpretive center at the Roo-
sevelt Pier. Attached to my written testimony submitted for the
record is a letter to this Committee from Congressman Dellums, in-
dicating his intention and requesting this Committee's support.

Mr. Chairman and Members of the Subcommittee, we believe
that the Potomac yacht will serve a tremendous historic and educa-
tional purpose to the citizen of and visitors to northern California.
We believe that Representative Dellums' bill is well within the
spirit of the legislation passed last year by your Committee, and re-
spectfully request that the Committee look favorably upon this leg-
islation.

Again, Mr. Chairman and Members of the Subcommittee, thank
you for the opportunity to appear before you today.

[Congressman Dellums' letter of 19 May 1992 can be found at the
end of the hearing.]

Mr. JONES. Mr. Bangert, how much restoration work is left to do
on the Potomac?

Mr. BANGERT. She is nearly complete. The restoration will be
completed within the next two to three months.

Mr. JONES. What is the estimated cost?
Mr. BANGERT. Approximately $3.5 million.
Mr. JONES. What are your sources of funding?
Mr. BANGERT. Since the Association was founded, they have re-

ceived both private and business community funding to the Asso-
ciation, as well as funding from the Port of Oakland, in the neigh-
borhood of $1 million.

Mr. JONES. All right, sir.
Do you have any questions, Mr. Pickett?
Mr. PICKErr. No, sir.
Mr. JONES. Thank you for your appearance here this morning,

Mr. Bangert.
Mr. BANGERT. Thank you, Mr. Chairman.
Mr. JONES. The next witness is Rafael Fabregas. representing the

Puerto Rico Maritime Shipping Authority. With him -are Miguel A.
Rossy, Chairman of the Board of Directors of Puerto Rico Marine
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Management, Inc.; Daniel Conaton, General Counsel of Puerto Rico
Marine Management; and Juan Lopez Mangual, an economic con-
sultant-to the Puerto Rico Maritime Shipping Authority.

Mr. JONES. You may proceed.

PANEL CONSISTING OF RAFAEL FABREGAS, EXECUTIVE DIREC-
TOR, PUERTO RICO MARITIME SHIPPING AUTHORITY ('PRMSA"
OR NAVIERAS DE PUERTO RICO), COMMONWEALTH OF PUERTO
RICO, SAN JUAN, PR; ACCOMPANIED BY MIGUEL A. ROSSY,
CHAIRMAN OF THE BOARD OF DIRECTORS, PUERTO RICO
MARINE MANAGEMENT, INC., EDISON, NJ; DANIEL M. CONATON,
GENERAL COUNSEL, PRMMI; AND JUAN LOPEZ MANGUAL, ECO-
NOMIC CONSULTANT, PRMSA

STATEMENT OF RAFAEL FABREGAS
Mr. FABREGAS. Mr. Chairman, all Members on Merchant Marine,

my name is Rafael Fabregas, Executive Director of the Puerto Rico
Maritime Shipping Authority. I am accompanied by Mr. Rossy,
Chairman of the Board; our Counsel, Dan Conaton; and our Eco-
nomic Advisor, Mr. Lopez Mangual.

First of all, I appreciate the opportunity to appear before you in
support of H.R. 5030. In appreciation of the very long morning this
Committee has already put in, I will refer you to my prepared
statement, already presented, and those made by Mr. Rossy and
Mr. Charles Hiltzheimer, President and Chief Executive Officer of
Puerto Rico Marine Management.

The shipping authority, Mr. Chairman, was founded in 1974 as a
key support of the continuing development of Puerto Rico and to
provide reliable, economic, U.S.-flag, U.S. cruise shipping service to
Puerto Rico. As Congressman Colorado stated this morning, the
Puerto Rico-U.S. trade brought us $28 billion. As a result of Puerto
Rican purchases from the U.S., over 140,000 jobs are created in the
U.S. This is on account of our purchases in the United States.

In 1988, we purchased the surplus from bankruptcy at over $44
million and invested an additional $45 million in U.S. shipyards to
repair them, which has totally raised any benefit of the construc-
tion-differential subsidy paid to U.S. lines over 20 years ago.

For 50 years, MARAD's only statement regarding Section 506
was repayment of subsidy by the CDS vessels operators was the
best way by which to protect domestic operators from unfair com-
petition of the subsidized vessels. The market share has gone down
from 90 percent to its current 43 to 45 percent. Its competitors con-
tinue to grow and expand, both in numbers and capacity, with no
harm from the use of the Lancer vessels. •

The use of the Lancers in the Puerto Rican trade does not harm
the Jones Act fleet. There are no available, suitable Jones Act ves-
sels and not sufficient Jones Act barges to replace the Lancers or
to serve Puerto Rico's present needs, much less any future cargo
growth.

Congressman Colorado spoke about this legislation earlier this
morning, supporting the purposes of the Merchant Marine Act of
1936 and will assure the Lancers are available to, number one, the
commerce of Puerto Rico that relies on Lancer's; number two, the



U.S. shipyards that repair Lancers; and number three, the U.S.
military that used the Lancers in times of emergency.

In conclusion, Mr. Chairman, I also want to submit for the
record letters of support from the Puerto Rico Manufacturers Asso-
ciation-I presume that you may not receive the copies of these let-
ters-and from the Puerto Rico Chamber of Commerce. The Puerto
Rico Manufacturers Association is comprised of 1,800 businesses,
and the Puerto Rico Chamber of Commerce represents over 1,800
members and 60 affiliated associations.

[The information can be found at the end of the hearing.]
Mr. FABREGAS. I would like to thank you again, and if any

Member has any question, Mr. Juan Lopez Mangual, Mr. Rossy,
and Mr. Conaton, and myself will be pleased to try to answer them.

Thank you again.
[The prepared statements of Mr. Fabregas, Mr. Rossy, and Mr.

Hiltzheimer can be found at the end of the hearing.]
Mr. JONES. Thank you, sir.
Mr. Conaton, if we don't pass the bill and you and your company

are not allowed to use the vessels in domestic trade, how many
U.S. jobs will be lost and where?

Mr. CONATON. Mr. Chairman, the total economic impact of that
would be hard to determine. We do know that our company, with
these Lancers, employs over 300 merchant mariners, officers and
seamen, members of the U.S. unions, aboard these vessels now.
Those jobs, if these Lancers are not in operation, are lost.

We also employ approximately 900 to 950 longshoremen up and
down the U.S. coast between our most northern port in New York
and our New Orleans port in the Gulf. In addition, if these ves-
sels-these are the only viable economic vessels we have to use.
The over 750 to 800 employees of the operating company would be
in jeopardy of losing their jobs, also.

Mr. JONES. What ports do you serve?
Mr. CONATON. Sir, we serve a full range of ports, starting-New

York, Baltimore, Charleston, Jacksonville, and New Orleans; and
through intermodal operations, we also serve the Midwest, Texas,
and even a small amount of cargo is coming out of California and
the West to Puerto Rico.

Mr. JONES. Will these ports be served by your competitors if your
company shuts down?

Mr. CONATON. At the present time, Mr. Chairman, we have no
direct vessel competition in either Baltimore or Charleston. We are
the only carrier to Puerto Rico. In New York, we have competition
by Sea-Land, and also a Crowley subsidiary operates out of an adja-
cent area in Philadelphia.

In Jacksonville, we have multiple competition, many of which
are represented here this morning and, I assume, will talk to you
later. And in New Orleans, our only competition is Sea-Land.

Mr. JONES. Besides the Lancers, what Jones Act-qualified con-
tainer ships are suitable and available for the Puerto Rican trade?

Mr. CONATON. To the best of our knowledge, Mr. Chairman,
there are no other qualified Jones Act vessels available that are
suitable to serve Puerto Rican trade.

Mr. JONES. What is the benefit to the owners of the Lancer ves-
sels of the CDS paid originally to the shipyards some 20 years ago?
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Mr. CONATON. As Mr. Fabregas stated, there is no benefit in our
view that remains with those vessels.

Yes, they were built over 20 years ago by the now bankrupt
United States Lines, and they received CDS subsidy. Due to our ac-
quisition of those vessels in an open public bidding process through
the bankruptcy and maritime courts, we believe-and coupled with
the over $45 to $47 million we spent in U.S. shipyards to refurbish
them, any economic benefit that may theoretically be left with
those vessels has been wiped out.

We have paid, in our view-it would have been much cheaper-
we are-probably our capital costs in those vessels are three times
higher, because of the way we acquired them, than they would
have been if we had built those vessels back in 1969, with no subsi-
dy, and paid regular commercial rates. We would have been much
better off.

We developed some theory on that. We are paying like three
times higher in capital costs than we would if we had built the ves-
sels ourselves.

Mr. JONES. Thank you.
Mr. Pickett, do you have any questions?
Mr. PICKETT. Mr. Chairman, if I may hear-I probably should

know this-how many vessels are we speaking of? How many of
these Lancers are we talking about that would be involved in this
legislation?

Mr. FABREGAS. Nine Lancers, five owned by us and four by Sea-
Land.

Mr. PICKETT. These were acquired when?
Mr. FABREGAS. 1988.
Mr. PICKETT. And this legislation is necessary because of the

court decision that was made on January 31, 1992, in Marine
Transportation Services v. Busey? *

Mr. CONATON. No, sir. We couldn't characterize it like that.
What has motivated us is a long history of multiple rulings by

the Maritime Administration, starting back in 1988. As you know,
this particular provision is part of the 1936 Act, and for 50 years,
no one found it necessary to try to create these restrictive regula-
tions. In 1988, there was a course of action set upon where new
measuring methods, to determine what the application of Section
506 was, were implemented; and what has resulted from that is, we
believe this legislation is necessary to again bring the house back
in order to the way it was been for the 50-year history of this bill.

Mr. PICKETT. But specifically this court decision is what has cre-
ated the immediate problem?

Mr. CONATON. The court decision is the last step in these multi-
ple steps that have been occurring since 1988. You are correct
there.

Mr. PICKETT. At the present time, these vessels, Lancers, are pro-
hibited from engaging in this trade?

*The following can be found at the end of the hearing:

Order and Memorandum Opinion of the United States District Court for the District of Co-
lumbia (Judge Royce C. Lamberth), filed 31 January 1992, with regard to:

Civil Action No. 89-2278, Marine Transportation Services Sea-Barge Group, Inc. v. Busey et a4"
Civil Action No. 90-0969, Puerto Rico Maritime Shipping Authority v. Busey et al
Civil Action No. 90-0980, Sea-Land Service, Inc. v. y et al
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Mr. CONATON. At the present time, these vessels are engaged in
the foreign commerce of the United States, which also includes
service to Puerto Rico.

Mr. PICKET-. It revolves around whether or not their cargoes are
principally comprised of trade with Puerto Rico, with trade be-
tween Puerto Rico and the U.S.; or whether it is principally for-
eign, outside of those two countries?

Mr. CONATON. That is one of the issues involved in the litigation,
and also the current reconsideration by the Maritime Administra-
tion.

The litigation you referred to, the judge ruled the Maritime Ad-
ministration was arbitrary and capricious, and has sent that
matter back to the Maritime Administration for further consider-
ation.

Mr. PICKETT. The issue is still in litigation at the present time?
Mr. CONATON. Our support of this bill is for the fact that we

have lived under this uncertainty now for four years as a company,
and Congressman Colorado's constituents in Puerto Rico have had
to survive under the uncertainty of how their island will be served
for this four-year period.

We believe this legislation is good insofar as it is finally going to,
hopefully, remove, once and for all, this uncertainty that the
people of Puerto Rico have tried to build their economy on for the
last four years.

Mr. FABREGAS. I would like to add that, in addition, for planning
purposes and also because we really don't know the end of this liti-
gation controversy, it may go on and on, because it does not depend
on us alone.

In other-wo-rds,- besides our right-to appeal, the contenders, the-
ones that are opposing it, may also appeal for an indefinite period
of time. So we would like to settle it for planning purposes once
and for all.

Mr. PICKErr. This matter apparently was decided in favor of your
position and has now gone back to the Maritime Administration
for reconsideration by them?

Mr. CONATON. Congressman, I would love to characterize the liti-
gation that way, but I think I would be a little over-reaching. The
judge said many, many things-and I won't try to go from memory
as to what his ruling was--but essentially, he sent" it back to
MARAD to develop a fuller record.

So we have-you know, I would love to characterize-I don't
think it is a clear decision. I think it was very helpful to us, and I
think the judge has said some very good things, and we have to
really-as Mr. Fabregas said, what we are trying to do, hopefully,
what this legislation will accomplish will keep us from being in
limbo for the many, many months of debate and consideration.

As I said before, to get to this point, this issue has been here for
four years, and we are no nearer than we were in 1988.

Mr. PIcKr. Well, I am trying to understand exactly what seems
to be the problem at the moment.

I understand what the legislation asks for, but the reason for
asking for this is the limit--am I correct in believing that the
reason that this is being asked for is because the tonnage being
taken between the U.S. and Puerto Rico was constituting, under
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the MARAD regulations, too large a percentage of the cargoes that
you were carrying with these vessels? Is that an oversimplification?

Mr. CONATON. We believe the route MARAD is proceeding under
is trying to put artificial restraints on a commercial situation,
trying to, by regulation, do something that should really be done in
the marketplace.

In 1988, when we-the Shipping Authority acquired these ves-
sels, they proceeded-they knew that 506 existed, and they ana-
lyzed 506, and they made a decision they were going to engage in
foreign commerce with the United States. They have rigorously
done that. Since that time, the-there have been new levels of in-
terpretation layered over the top of this law that has been on the
books for 50 years.

It is the layering over. It is the new progress, the new events
that have occurred since 1988 that we have attempted to resolve in
a regulatory and a litigation form; and seeing that we are no fur-
ther along than we are, we have turned to Congress to, hopefully,
bring this thing to finality.

Mr. PICKETT. The underlying controversy is, these vessels were
constructed with government subsidies and government subsidized
vessels were not supposed to be involved in coastwise trade. Too
much of your cargo was considered to be coastwise and, therefore,
there was some ruling that adversely affected the use of the vessel.
Is that a fair summary?

Mr. CONATON. Yes, sir. That is the general issue. The vessels are
to be used-they can be used in a mixed trade, foreign and domes-
tic, and that is what we are in.

Mr. PICKETT. Thank you, Mr. Chairman.
Mr. JONES. Mr. Ortiz.
Mr. ORTIZ. Thank you, Mr. Chairman. I have a few questions I

would like to ask the panel, and I appreciate them being with us
this morning.

What ports do you serve? Will these ports be served by your com-
petitors? How will this work now?

Mr. FABREGAS. Mike, do you want to answer that question?
Mr. Rossy. Mr. Congrcssman, we presently serve the Ports of

New York; Baltimore, Maryland; Charleston in South Carolina;
Jacksonville in Florida; and New Orleans in Louisiana.

At the moment, there is competition serving some of these ports.
However, we would like the record to show we are the only carrier
presently serving Maryland, South Carolina-that's it.

Mr. ORTIZ. So actually the consumer would suffer because they
would not be served; am I correct?

Mr. Rossy. There would be no service available out from those
ports.

Mr. ORTIZ. OK. I have another question.
To what extent is the economy of Puerto Rico dependent on the

ocean freight service provided by the Lancer vessels?
Mr. MANGUAL. Mr. Chairman, the service provided now by the

Lancers accounts for about 53 percent of the service between the
United States and Puerto Rico.

Mr. ORTIZ. What is the benefit to the owners of the Lancer ves-
sels of the CDS paid originally to the shipyards some 20 years ago?



Mr. MANGUAL. I think we mentioned something about this
before.

The benefits of the subsidies that were granted to the original
owners of the vessels have not been transferred to us, because we
had to pay for the acquisition plus the improvement to the vessels
in an amount that we have calculated that is above what what we
had to dedicate to construct or build those vessels back in 1968-
1988.

Mr. ORTIZ. OK. Now, what methods are available for ensuring
fair competition between Lancer vessels and competing Jones Act-
qualified vessels?

Mr. CONATON. Congressman, it is our view, Congress, in 1935 and
1936, who passed the original Merchant Marine Act of 1936, which
506 was a part of, determined in their wisdom that this compro-
mise between the domestic fleet-the Jones Act fleet and the for-
eign fleet-the compromise between those two to level the playing
field for competition, was as the current law provides. In fact, it is
the pro rata payback of CDS on a yearly basis, based on the
amount of usage when you cross over and come into domestic
trade.

Mr. ORTIZ. I have just one more question, Mr. Chairman, and I
would like to submit other questions for the record, if I may.

Now, if we do not pass the bill and you are not allowed to use
the vessels in domestic trade, how many of those jobs will be lost
and where and how many longshoremen will be affected?

Mr. FABREGAS. I believe Mr. Conaton mentioned that. He men-
tioned a number of 900 to 950 longshoremen, plus people employed
by Navieras and PRMSA, about 1,000 more.

In addition, some of this employment that is generated, States in
the United States may be affected. We can't answer to what extent,
because we want to be honest, but it is a figure of more than
140,000.

The table I would like to submit for the record shows the employ-
ment-the direct and indirect employment affected or favored by
these purchases of 140,000 throughout the United States in 1988.
The figures presently should be much more, as Mr. Colorado stated
in his testimony.

[ED. NOTE: Table III, "Gross Income and Employment Accounted
for by Puerto Rico's Purchases From the United States, by State,
Year Ending June 30, 1988" can be found at the end of the hearing
(SOURCE: Economic Associates, Inc., Washington, DC)].

Mr. ORTIZ. Thank you very much, Mr. Chairman. I have no fur-
ther questions.

Mr. JONES. I would say to the gentleman, that question has al-
ready been asked.

Mr. ORTIZ. Thank you very much. I am sorry I came late. I was
at another hearing, and I now have to go to another hearing.
Thank you, Mr. Chairman.

Mr. JONES. Thank you for joining us.
Mr. JONES. I will call the next panel.
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PANEL CONSISTING OF PHILIP M. GRILL, VICE PRESIDENT,
MATSON NAVIGATION COMPANY, INC., WASHINGTON, DC; JACK
M. PARK, VICE PRESIDENT, GOVERNMENTAL RELATIONS,
CROWLEY MARITIME CORPORATION, WASHINGTON, DC; AND
MICHAEL D. SHEA, PRESIDENT, MARINE TRANSPORTATION
SERVICES SEA-BARGE GROUP, INC., JACKSONVILLE, FLORIDA,
ACCOMPANIED BY EDWARD SCHMELTZER, ESQUIRE,
SCHMELTZER, APTAKER & SHEPARD, WASHINGTON, DC
Mr. JONES. Who is the spokesman of this group?
Mr. PARK. I think we will each speak, Mr. Chairman. Mr. Shea

will go first.
Mr. JONES. Mr. Shea.

STATEMENT OF MICHAEL D. SHEA
Mr. SHEA. My name is Mike Shea. I am President of Marine

Transportation Services Sea-Barge Group, Inc. Sitting to my left is
Mr. Edward Schmeltzer of the Washington, DC, law firm
Schmeltzer, Aptaker & Shepard. We have submitted a much more
lengthy statement for the record. I will read you a very brief state-
ment.

Sea-Barge, for the reasons discussed below, strenuously urges you
to oppose this proposed legislation. Briefly put, H.R. 5030 would gut
the very purpose of Section 506 of the Merchant Marine Act of
1936 and would seriously cripple, if not kill, all of the container
carriers operating nonsubsidized, U.S.-built vessels in the U.S.
mainland-Puerto Rico trade.

Sea-Barge has provided intermodal services between continental
United States and Puerto Rico ports for nearly seven years. After
years of painstaking effort, Sea-Barge has managed to capture
nearly 10 percent of the market share in this bruising business.
Unfortunately, the two biggest players in this trade, Sea-Land
Serice, Inc., and Puerto Rico Maritime Shipping Authority, would
benefit from this bill so that they can unfairly operate subsidy-
built ships in competition with Sea-Barge and others.

Sea-Land and PRMSA knew full well when they purchased the
subsidy-built vessels which are the subject of H.R. 5030 that they
were essentially prohibited by law, Section 506 of the Merchant
Marine Act of 1936, and by contract, in the purchase contracts
with MARAD, from operating such vessels in the U.S. mainland-
Puerto Rico (Jones Act) trade. Recall that the main purpose of Sec-
tion 506 was to protect unsubsidized U.S.-flag vessels engaged in
the coastwise (Jones Act) trade from unfair competition by subsidy-
built U.S.-flag vessels meant to be operated in the foreign trade;
and that Section 506 was one of the cornerstones of the Merchant
Marine Act of 1936.

In 1980, seven years before PRMSA bought the Lancers, the U.S.
Supreme Court made it plain that in order to protect Jones Act op-
erators, use of CDS ships had to be limited to foreign trade with
only incidental domestic service on stops along the way at domestic
ports. As Judge Lamberth put it a few months ago, the CDS voy-
ages could not be taken "but for" the purpose of foreign trade. To
permit Sea-Land Service, Inc., and Puerto Rico Maritime Shipping
Authority to change the rules of the game at this late-date would



be inequitable; and instead of resulting in benefits to the people of
the U.S. mainland and the Commonwealth of Puerto Rico, as
claimed by PRMSA, the result may very well be a monopoly shared
by Sea-Land and PRMSA, with monopolistic pricing and monopolis-
tic services.

Sea-Barge has never taken the position that CDS vessels can pro-
vide only token service in the Puerto Rico trade. We have urged
only that CDS vessels be used primarily for foreign trade and inci-
dentally for domestic trade. "Incidental," as we understand the
word, cannot mean more than 50 percent of the capacity of the
vessel or of the revenue earned by the vessel. In the Puerto Rico
trade, "incidental" would mean utilization of somewhere between
one-half and two-thirds of the vessel in foreign trade and some-
where between one-half and one-third in domestic trade.

Sea.-Barge has never objected to Lancer calls at Puerto Rico on
voyages to real foreign markets such as Brazil and Argentina.
What we objected to is the 32 percent increase in PRMSA capacity
and 30 percent increase in Sea-Land capacity that resulted from
the entry of CDS ships into the Puerto Rico trade.

If PRMSA and Sea-Land do not want to utilize their subsidized
vessels on foreign voyages which call at Puerto Rico, but would in-
stead withdraw these ships from the Puerto Rico trade, I assure
you that tug and barge services are available to supply all neces-
sary shipping requirements in the Puerto Rico trade.

Mr. JONEs. Thank you, sir.
[The prepared statement of Mr. Shea can be found at the end of

the hearing.]

STATEMENT OF JACK M. PARK
Mr. PARK. Good morning, Mr. Chairman, Mr. Pickett. My name

is Jack Park; I am Vice President, Crowley Maritime Corporation,
for Governmental Relations.

Crowley Maritime Corporation is one of the largest of the U.S.-
flag carriers with extensive common carrier and contract cargo
services in both the domestic and international trades. We operate
close to 400 vessels. Included in our domestic services are oper-
ations between the mainland and the principal noncontiguous do-
mestic jurisdictions-Puerto Rico, Alaska, and Hawaii. This year
we are celebrating our 100th year of service.

As you might expect, Crowley Maritime opposes H.R. 5030.
The legislation is an end-run around litigation and agency pro-

ceedings involving this same issue-allowing vessels built with CDS
to operate in the domestic trades in contradiction to the meaning
and intent of the 1936 Merchant Marine Act.

It is important to note that the litigation and agency proceedings
are ongoing and the vessels involved have not been foreclosed from
the Puerto Rico trade.

Mr. Colorado, when introducing the bill, stated that the "most
obvious and most immediate beneficiaries of any legislative exemp-
tion to Section 506 will be the American-flag operators which serv-
ice the Island." With all due respect to our good friend, Mr. Colora-
do, we must correct that allegation. The exemption will help one
U.S&-flag operator.



And at this point, I would like to break away from what I am
reading to say that I understand Sea-Land has informed the Com-
mittee today that they will oppose the bill and they would like
their four ships taken off the bill. The exemption will, therefore,
help one operator. It will badly hurt others such as Crowley's sub-
sidiary Trailer Marine Transport.

We are the second largest carrier in the trade with sailings three
times a week from Florida and once a week from New Jersey and
Louisiana. We employ more than 2,000 men and women in Puerto
Rico and on the mainland and provide high-quality service to the
people of Puerto Rico. We developed and paid for the nine giant,
triple-deck, roll-on/roll-off barges used in this trade, without subsi-
dy.

We played the game as intended by the Merchant Marine Acts of
1936 and 1920. Now, PRMSA, which purchased the vessels involved
in this matter with full understanding of the operational limita-
tions, and which finds itself in a bind, wants to change the rules in
midstream.

Congress clearly intended that CDS-built vessels should operate
only in international trade. They did allow an exemption to permit
calls in the offshore domestic trade which were incidental to a
bona fide voyage in international trade.

Again, digressing just a moment, certainly this exemption has
been a continuing problem over the years, so this particular in-
stance is simply another case of the basic problem that that exemp-
tion has created.

Congress certainly did not intend that the law should be changed
under the circumstances which you are being asked to address.

We would further point out:
Firstly, that H.R. 5030 requires only the repayment of a pro rata

portion of the CDS principal. If that is all that is repaid, then the
owners of the nine vessels would receive the benefit of an interest-
free loan on the value of the unamortized portion of the subsidy
paid for the period from the date of construction to the present
time. That advantage to PRMSA, for their five ships, is $19.3 mil-
lion, representing interest on the unamortized CDS.

Secondly, that the CDS-built s"p can continue to service Puerto
Rico on a stop-off basis. The only thing that appears to be at issue
is the share of foreign trade cargo which must be carried-a ques-
tion now under consideration by MARAD.

Thirdly, PRMSA does not deserve special protection just because
it is a State-owned company. Low-cost, quality intermodal transpor-
tation service to Puerto Rico is not dependent on PRMSA. New car-
riers can and do enter the trade with ease. It is a highly competi-
tive trade and would be so even if PRMSA did not participate.

That concludes my statement. I will be pleased to try to answer
your questions.

[The prepared statement of Mr. Park can be found at the end of
the hearing.]

STATEMENT OF PHILIP M. GRILL
Mr. GRILL. Good afternoon, Mr. Chairman. My name is Philip

Grill. I would like to thank you for the opportunity to present Mat-



son's views today. I will be brief and not repeat the arguments that
have already been made.

Matson does join the two previous witnesses in their opposition
to H.R. 5030. We have submitted a full statement for the record,
and I will not try to repeat all the arguments that have been made
therein.

I would like to state, by way of background for those that are un-
familiar with Matson, that Matson has provided ocean transporta-
tion service between the U.S. Pacific Coast and the State of Hawaii
continuously since 1882. Today, we have a fleet of oceangoing con-
tainer ships that operate in that trade. Cargo is transshipped in
Honolulu to the neighboring islands via three "Neighbor Island"
barges.

I think it is relevant to the discussion this morning also to point
out that Matson's largest competitor in this trade is Sea-Land. Sea-
Land operates two strings of ships built with construction-differen-
tial subsidy. They depart the U.S. Pacific Coast westbound for Hon-
olulu, continue on from Honolulu to the Far East, and then travel
eastbound from Asia directly back to the U.S. Pacific Coast. They
do not stop in Hawaii on the eastbound leg.

Again, these ships of Sea-Land's were constructed with construc-
tion-differential subsidy and are operating in a mixed foreign-do-
mestic voyage under Section 506, the same section we are address-
ing this morning in Puerto Rico.

I also would like to say a word about Matson's ship construction
and reconstruction activities under the U.S.-build requirements of
the Jones Act. We have invested $374 million since 1970 in U.S.-
built equipment; and this summer, in July, we will take delivery of
a $129 million container ship that is now under construction for
Matson at National Steel and Shipbuilding Company in southern
California. So we do have a very real interest in the issue that is
presented today, even though Matson does not operate in the
Puerto Rican trade.

Again, I will not repeat the arguments that have already been
made. I would like to emphasize one point, however. We feel very
strongly that H.R. 5030 would discourage future construction of
new ships for service in the Jones Act trades and is very disruptive
to business planning. Enactment of this bill would represent a gov-
ernment by exception, rather than by a consistent application of a
statutory policy and principle. It simply sends a message to the
maritime industry that the law does not mean what it says.

This industry is highly capital-intensive, and we need a stable
regulatory and statutory environment to make long-term, large
commitments of capital. This is absolutely necessary in this highly
capital-intensive business.

The decision of Matson's board of directors to invest $129 million
in a new vessel was a very, very difficult corporate decision. There
were a number of business cycle and marketing considerations to
take into account, as well as competitive considerations. This was a
very difficult decision to make; and government policy, I would sug-
gest, should be a policy that would facilitate and encourage those
types of investment decisions, rather than be one that frustrates
and makes those decisions more difficult.

This concludes my statement, Mr. Chairman. Thank you.



Mr. JONES. Thank you, Mr. Grill.
[The prepared statement of Mr. Grill can be found at the end of

the hearing.]
Mr. JONES. Mr. Shea, I understand you recently announced plans

to increase your capacity. Is it correct that you have more than
doubled your capacity in the time the Lancers were put into serv-
ice?

Mr. SHEA. Yes, sir, that is correct. At the time they were put into
service, we operated a weekly service from Miami to San Juan. At
that time, we had a maximum capacity of 240 forty-foot equivalent
units per week. We expanded our service into Jacksonville and cre-
ated another weekly service between Jacksonville and Puerto Rico,
so that now we have a maximum capacity each week, with the two
sailings, of about 600 FEU's or 40 Foot Equivalent Units.

The reason for our increase in capacity was an expansion of our
operation to cover two ports. We found that, as a result of the in-
creased capacity presented by the Lancer vessels in the trade, three
other tug and barge operators went out of business and actually
created a niche for us in Jacksonville we wished to fill. Further-
more, we have had a belief and reliance, in the Merchant Marine
Act, in Section 506, that eventually this issue would be straight-
ened out.

It is our goal to be a significant carrier in the Puerto Rican
trade, and as a result of that, we did grow our service.

Mr. JONES. Mr. Grill, do you agree that this bill does not give the
Lancer vessels any more ability to enter the coastwise trades, other
than the Puerto Rico trade, than they have under current law?

Mr. GRILL. Mr. Chairman, I think the ramifications of this bill
are much broader than that, but I would have to agree with your
conclusion that, except for the Puerto Rican trade, the bill would
give them no further authority to operate in domestic trades than
they would already have.

I think the bill is limited, admittedly, to the Puerto Rican
service.

Mr. JONES. You agree that Lancers owned by Sea-Land can oper-
ate anywhere in the U.S. after expiration of their 25-year economic
life?

Mr. GRILL. I would not like to concede that point at the table
here today. I think the law is unclear as to exactly what happens
to these ships after they reach 25 years of age.

When they were originally constructed under the Capital Con-
struction Fund (CCF) program, it was contemplated that when they
reached 25 years old, they would be traded into the National De-
fense Reserve Fleet and replaced with new vessels. Well, now we
have broken out of that cycle with the elimination of the CDS pro-
gram in 1980, and the law is not specific on what happens to those
ships or what their operating restrictions will be after they become
25 years old.

Mr. JONES. Mr. Park, could you explain exactly how a subsidy
paid to U.S. Lines for vessels will help Sea-Land and PRMSA?

Mr. PARK. I think you have to go back to the basic purpose of
CDS, which was to make a ship constructed under international
trade competitive with the foreign operators who were able to build
their ships in foreign yards. When CDS was paid, that made the
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company operating with U.S.-built ships equal to a foreign opera-
tor.

That then creates some restriction on the vessel's operations in
the Jones Act trade and makes a vessel that can operate in the
Jones Act trade much more valuable than a ship which can't. So I
believe the value to anybody who acquires these ships and who is
able to get an exemption such as is being requested, is going to be a
recipient of a significant advantage.

Mr. JONES. Once again, there is a vote on the House Floor, and I
feel obligated to go,and will return.

Mr. Pickett will take over the gavel.

[RECESS]

Mr. PIcKEr [presiding]. Gentlemen, we will resume the hearing
at this time, and I will continue with a few questions.

This is for M--. Park. If you were convinced that, despite all the
considerations that you have put before this Subcommittee, the
Puerto Rican economy would be hurt if these Lancers became ineli-
gible to serve that trade, would you still oppose the bill?

Mr. PARK. Well, first, I would have to say it would be very, very
hard to convince me the economy would be hurt.

Secondly, we are, in fact, part of the economy, so it is in our best
interest to maintain or see that the economy of Puerto Rico is
maintained.

Thirdly, if it got right down to it, we certainly would not want to
see the economy of Puerto Rico have any more problems than it
already has, so we would go along with whatever was necessary to
sustain it.

I emphasize, I don't think we could be convinced it would be a
problem.

Mr. PICKErr. Do you have any vessels at the present time that
would be available to serve the Ports of Baltimore and Charleston,
and do you have any plans to serve these ports?

Mr. PARK. Selection of ports is not an easy matter. We, as we
have said, serve Pennsauken, New Jersey and Jacksonville, Flori-
da, but we also serve Charleston and Baltimore and other cities
throughout the United States with alternate service.

A company like ours decides which ports it will serve with direct
service through an intricate process. We do not have any plans
right now to serve Baltimore and Charleston, but we have many
vessels, and if the economics justified it, we could certainly do so.

Mr. PICKETT. As I understand it, these vessels were purchased
from U.S. Lines or from U.S. Lines in bankruptcy, and the original
subsidy from the U.S. Government was, in fact, paid on behalf of
U.S. Lines. Since neither PRMSA nor Sea-Land have derived any
benefit, are you really being injured by the fact that these vessels
were built with a subsidy? Is that having an economic impact in
this particular case?

Mr. PARK. I think that relates to the question and answer before
the recess.

We would maintain that the whole value of these vessels depends
upon the legal circumstances of thir- construction and the restric-
tions that are placed upon them. And when these restrictions are
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lifted, then the value of the vessels increases substantially over
what they were when the restrictions were on them.

Mr. PICKETT. Some of the information we have indicates that the
capital cost to PRMSA of these vessels was pretty much the
market rate, and that their capital costs are consistent with the
capital costs of other operators in this trade. Is that a fair state-
ment of what the existing situation is?

Mr. PARK. I really don't know. I am sorry.
Mr. PICKETT. What about the rate structure that the individual

carriers are charging in the Puerto Rican trade? Is that compara-
ble or is there a wide difference between the rates that are charged
by the different carriers?

Mr. PARK. I believe they are roughly comparable. It is a very
competitive situation. No carrier is going to be able to charge much
more than the other.

Mr. PIcKErr. I think you would agree if a subsidy was paid to
U.S. Lines, there would be no direct benefit to PRMSA or Sea-
Land. In other words, there is no contract between the U.S. Gov-
ernment and the present owners of these vessels as far as the con-
struction subsidy is concerned.

Mr. PARK. I would agree. I am saying, the market value was af-
fected by the decision.

Mr. PICKETT. Mr. Grill, if this bill were to pass, and the Lancer
vessels, the owners of the Lancer vessels were to pay back to the
United States Government the remaining subsidy and operate in
the Puerto Rican-Caribbean trades, and they are restricted by law
from coming into the Hawaiian or other Pacific trades, could you
tell us-tell the Subcommittee how your company, Matson, would
be harmed in that situation?

Mr. GRILL. Yes, Mr. Pickett. I earlier mentioned Matson's vessel
construction and reconstruction program, where we had invested
$374 million since 1980 in U.S.-built equipment.

Back in 1988, when these CDS Lancers were available at the
bankruptcy sale from U.S. Lines, Matson did not really actively ex-
plore bidding on these ships, because they had to be operated in
foreign commerce. Instead, since 1988, we purchased two fully
qualified Jones Act ships-one of which, by the way, was purchased
from PRMSA-at approximately $40 million apiece, and invested
additional capital into those ships to have -them accommodate the
carriage of containers in the Hawaii trade.

We built a new barge for service between Honolulu (Oahu) and
the Neighbor Islands of Kuai, Hawaii, and Maui for about $9 mil-
lion, and we made the decision since 1988 to invest $129 million in
a new oceangoing container ship that will be delivered to us in
July, this summer.

I think that it would be, let's say, most unfair to Matson for Con-
gress, in effect, to jerk the rug out from under us, because the bill
would directly affect, I feel like, those investment decisions. Con-
gress would now be, in effect, saying to Matson, what you should
have done was not to invest the money that you did in new con-
struction and in reconstruction of fully Jones Act-qualified vessels;
what you should have done was go to the bankruptcy sale, pur-
chase ships that statutorily had to be operated in foreign commerce
in connection with their domestic call, and then ask Congress to
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change the law so they could operate purely in a domestic service
and meet your operating requirements.

So I feel like that would have a direct adverse impact on deci-
sions that Matson has already made.

-As-Lmen~toned before, I think the bill also would harm us in the
future. I mentioned how difficult a corporate decision it was to
make a $129 million capital commitment for the new container
ship.

How would this bill affect our future decisions? One, two, three,
four years, or however many years down the line, somebody in the
board room would say, well, maybe we ought to invest in a new
ship, maybe we ought to build a new ship and make another major
capital commitment. But you would have to say, well, perhaps Con-
gress is going to change the law and permit domestic operation of
other vessels that we haven't even considered that presently are
statutorily restricted or prohibited from operating the way we need
to operate them. Congress could change the rules retroactively.

Enactment of H.R. 5030 frustrates those business decisions down
the road. That is how it would directly impact us.

Mr. PncK-rr. Didn't the PRMSA line pioneer some of these new
routes in providing service to Puerto Rico, calling at different U.S.
ports? I don't know who wants to respond to that.

Mr. SHEA. Maybe I will try to answer that, Mr. Chairman.
I don't believe that PRMSA pioneered any of the routes, unless

there is maybe one that I am missing. You mean perhaps their
port calls at Charleston or Baltimore?

Mr. PICKErr. Yes.
Mr. SHEA. As was said earlier, a carrier chooses the actual ports

of call it makes for economic reasons. The cargo is drawn from
points--any point throughout the U.S. to the port of the carrier's
choice. The carrier in an intermodal trade will pay to have the
cargo reach that particular port.

I don't think you could characterize an entry into a port as "pio-
neering" service into a port; it is simply an economic choice by the
carrier that that port call may generate greater revenues, more
volume for his line.

Mr. PICKETf. In case of Puerto Rico, though, if they see fit to pro-
vide service directly to ports that are not presently being served as
a way of increasing trade volume, is that a way in which they can
serve to enhance and develop the Puerto Rican economy?

Mr. SHEA. I would dispute that they would increase trade
volume. For instance, Charleston is approximately five hours from
Jacksonville by road, a short journey overland. I don't think a
single container of cargo would not be moved to Puerto Rico from
the State of South Carolina or other contiguous States to the
Charleston gateway if there was no direct service at Charleston.
That cargo would certainly move, and it would move at competitive
prices.

Mr. PICK-r. The operators have no obligation to provide service
to Puerto Rico, other than whatever economic benefits they can get
for their companies? They are not obligated in any way to provide
service, are they?

Mr. SHEA. That is correct, sir.
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Mr. PiCKE-r. It is possible if they want to get out of the trade for
whatever reason that would restrict or limit the access as far as
transport to and from Puerto Rico is concerned?

Mr. PARK. If I may, Mr. Pickett, the same thing would be true of
Hawaii and Alaska. The same line of questioning could justify Ha-
waii's owning its own company and Alaska's owning its own com-
pany.

Mr. PICKm-r. Hawaii and Alaska are States and Puerto Rico isn't,
at least not yet.

Mr. PARK. It seems inconceivable to me there wouldn't be service
to Puerto Rico.

Mr. PICKirrr. Do the other existing carriers have any plans to
add additional vessels to their fleet at the present time?

Mr. SHEA. I will speak for Sea-Barge at the start. We have just
added-a brand-new vessel-to-our-fleet. It was just delivered, I be-
lieve in April, built in a U.S. yard in Mississippi. It is a deepsea
barge, which added significant capacity. We acquired it not so
much for the capacity, but for the speed. It will achieve much
faster towing speeds than the types of barges we have had in the
past.

We plan to continue that, to buy U.S. barges.
Mr. PICKETT. Your company does not operate any ships?
Mr. SHEA. We occasionally operate small vessels. That would

generally be project service, not in the liner service to Puerto Rico.
Mr. PIcKrr. Not container ships?
Mr. SHEA. Technically, they are container ships, in that they can

carry up to 36 containers and, indeed, do; but we are not using
them in the Puerto Rican trade.

Mr. PICKETt. You don't have any container ships you are operat-
ing?

Mr. SHEA. Not self-powered, no.
Mr. PARK. We operate nine barges; five of our nine barges are

710 feet long, with a capacity of 512 highway trailers. Four are 500
feet long and have a capacity of 375 40-foot trailers.

There is excess capacity in the trade now. We have no plans to
add vessels. If that capacity turns out to be inadequate, we would
put additional vessels on.

Mr. PICKETT. All right, gentlemen. We want to thank you very,
very much for coming here today and providing us with your testi-
mony on this bill. It has been most helpful. We deeply appreciate
your participation.

That concludes the hearing. We thank everyone very much.
[Whereupon, at 1 p.m., the Subcommittee adjourned, subject to

the call of the Chair, and the following was submitted for the
record:]
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SUBJECT: PART
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PART

I: Hearing on Coastwise Trading and Fisheries
Privileges
II: Surplus National Defense Reserve Fleet
Vessels
III: H.R. 5030, To Establish an Alternative
Penalty for Certain Vessels in the Coastwise
Trade of the United States and Puerto Rico

At 10:00 a.m. on Wednesday, May 20, 1992, in 1334 Longworth
House Office Building, the Subcommittee on Merchant Marine will
hold a three-part hearing.

Part I will cover legislation to grant or restore coastwise
trading or fisheries privileges to a number of vessels that would
not otherwise be eligible to engage in the coastwise or fisheries
trade.

In Part 1I, we will hear from witnesses regarding the
proposed transfer of certain vessels from the National Defense
Reserve Flfet (NDRF) to nonprofit organizations or to allow
nonprofit organizations to scrap NDRF vessels and use the
proceeds therefrom.

In Part I1, the Subcommittee will hear testimony on H.R.
5030, legislation to establish an alternative penalty for
operation of certain vessels in the coastwise trade of the United
States and Puerto Rico.
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PART II - San Whitehurst (62460)
PART III- Cher Brooks (62460)

Minority: Kip Robinson/Rusty Johnston (63492)
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cc: Members, Committee on Merchant Marine and Fisheries
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PART I -- COASTWISE/FISHERIES TRADE

4802 (MARIPOSA)
3086 (Barge 14 262)
4469 (HAZANA)

/ . (DELPHINUS II)
721 (TOUCH OF CLASS)

; 7 (LIQUID GOLD)
5T0 (NORTH ATLANTIC)
5163 (WILD GOOSE)
4987 (BLITHE SPIRIT)

(BLUEJACKET)
(JUBILEE)

5093 (SEA HAWK III)
3005 (MISS JOAN)
4719 (FIFTY-FIFTY)
5094 (A WEIGH OF LIFE)
5128 REDDYY JANE)
4191 (SOUTHERN YANKEE)
5148 (SEA HORSE)

(Mr. Jones)
(Mr. Davis)
(Mr. Abercrombie)
(Mr. Abercrombie)
(Mr. Abercrombie)
(Mr. Abercrombie)
(Mrs. Bentley)
(Mr. Cox)
(Mr. Gilchrest)

(Mr. Hertel)
(Ns. Kaptur)
(Mr. McMillen)
(Mr. McMillen)
(Mr. Pickett)
(Mr. Reed)
(Mr. Young)

Section 27 of the Merchant Marine Act, 1920 (46 App. U.S.C.
883) provides that only a vessel built in the United States,
documented under the laws of the United States, and owned by a
citizen of the United States may transport merchandise in the
coastwise trade of the United States. It also provides that a
vessel that has acquired the right to engage in the coastwise
trade and is later sold foreign (to an alien) or is placed under
foreign registry may not engage in the coastwise trade.

In addition, Chapter 121 of Title 46, United States Code,
prohibits foreign-built, -owned, and -documented vessels from
engaging in the U.S. coastwise trade. A U.S.-built vessel does
not permanently lose its right to engage in the fisheries of the
United States if it is sold to an alien or if it is placed under
foreign registry. Chapter 121 of Title 46, United States Code
establishes requirements for the issuance of a fisheries license
and registry -- one of which is a requirement that the vessel be
built in the United States.

When the facts surrounding any particular vessel involve one
or more of these statutory prohibitions, the Coast Guard will not
issue a document granting coastwise trading or fisheries
privileges. A vessel may acquire these privileges through
special legislation authorizing the Secretary of the department
in which the Coast Guard is operating to issue the necessary
documentation.

H.R.
H. R.
H.R.
H. R.
H. R.
H. R.
H. R.
H. R.
H. R.

H. R.
H. R.

HR.

H.R.
H.R.
H.R.
H.R.

HR,

WMI
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In the past, the Committee has approved special legislation
when the owner proved there were extenuating circumstances, such
as severe financial hardship. For example, a person may purchase
a vessel or may spend considerable sums of money in U.S.
shipyards to refurbish it, and only after spending the money does
the owner learn that there is a defect in the chain of title or
that the vessel is foreign-built, making it impossible to use it
in the intended trade. The Committee has also approved special
legislation when the vessel or its operation was unique and
documentation for commercial service or the fisheries was in the
national interest.

The Administration has consistently opposed any relaxation
of the cabotage laws, absent some compelling reason. It feels
that coastwise trading and fisheries restrictions have been
enacted to protect and foster United States maritime and shipyard
industries and that any relaxation should be approached with
caution. However, when the Congress has presented compelling
reasons, the Administration has not opposed these special
enactments.

The following is a brief resume of the vessels and the
circumstances that necessitate legislation:

H.R. 3005 (MISS JOAN)

H.R. 3005 was introduced by the Honorable Marcy Kaptur
(D-OH) on July 23, 1991, to permit issuance of a certificate of
documentation for the MISS JOAN for employment in the coastwise
trade of the United States.

The MISS JOAN, State of Ohio registration number 3250 XK --
a 30-foot sportfishing vessel -- was manufactured by Lyman Boat
Works in Sandusky, Ohio, in 1969. The information that has been
made available is that it is presently owned by Robert Lamb of
Oregon, Ohio.

Mr. Lamb recently took advantage of an early retirement
incentive offered by his employer, Owens-Illinois, and he wants
to supplement his income by offering a sportfishing charter
service. Mr. Lamb purchased his vessel in 1981, through a marina
brokerage in Spring Lake, Michigan. The marina had a fire two
years later, and all records were destroyed. In his efforts to
locate the previous owners of the vessel, he has utilized the
ToledoPolipe Department, Owens-Illinois Security Departaant, and
a local search company to no avail. Mr. Lamb cannot secure
commercial documentation because he cannot locate all of the
previous owners to assure that they were U.S. citizens.
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H.R. 3086 (BARGE MM 262)

H.R. 3086 was introduced by the Honorable Robert W. Davis
(R-MI) on July 29, 1991, to permit the issuance of a certificate
for the barge HW 262 in the coastwise trade of the United States.
Barge 10 262 (2,553 gross tons, 16-foot draft, 249 feet/6 inches
in length, 74 feet/4.5 inches breadth, U.S. official number
298924), was built in New Orleans in 1965 by Gulfport
Shipbuilding Corporation for Brown & Root, Inc. It is currently
owned by Lafarge Corporation, a U.S. corporation.

In 1989, Equilease Corporation, a New York corporation, as
preferred mortgagee, foreclosed on the barge whichh it purchased
at a U.S. Marshall's sale. Equilease then sold the barge to
McKeil Work Boats Ltd., a Canadian corporation, on September 12,
1989, and received approval of the sale from the Maritime
Administration in July of that same year. As agreed, McKeil sold
the barge to Standard Aggregates Inc., a Canadian corporation and
wholly-owned subsidiary of Lafarge Canada, Inc. Prior to being
transported to Canada, extensive repairs were made to the vessel
in Louisiana. A trial voyage in Canada indicated that the vessel
could not be used for its intended purpose; consequently, the
vessel has never been documented, registered, or even used in
Canada.

Last year, Lafarge's U.S. operations had an immediate need
for the barge. Standard Lafarge of Ohio had invested $7.4
million to modernize and increase capacity at its Marblehead,
Ohio quarry; an additional $4 million was spent extending the
dock. The Marblehead quarry is almost entirely dependent on
waterborne transportation. A waiver for barge MM 262 was
requested last Summer when a carrier that had agreed to carry
300,000 tons of aggregate cancelled the agreement and Standard
Lafarge could not obtain other adequate transportation. This
resulted in a 300,000-ton shortfall in aggregate sales and
shipments from the quarry.

Although Standard Lafarge charters 16,000-25,000 DWT
motorized vessels to carry most of its cargo, a shallow-draft
barge is needed to provide the flexibility to service customers
with shallow ports. In addition, large aggregate (1-15 ton
stones) cannot be carried on regular self-unloading vessels and
barges. The tugs used to pull barge 1W 262 would be chartered
from U.S. Great Lakes companies, adding to the employment
opportunities on the Lakes. Standard Lafarge would use the barge
only to haul proprietary cargo.
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H.R. 4191 (SOUTHERN YANKEE)

H.R. 4191 was introduced by the Honorable John F. Reed
(D-RI) on February 5, 1992, to permit issuance of a certificate
of documentation for the SOUTHERN YANKEE for employment in the
coastwise trade of the United States.

The SOUTHERN YANKEE, United States official number 976653 --
a 44-foot yacht -- was manufactured by Catalina Yachts in Largo,
Florida, in 1988. The information that has been made available
is that it is presently owned by L. Robert Wenzel of Wickford,
Rhode Island.

Mr. Wenzel purchased the vessel from CIGNA Insurance Co. by
sealed bid. The sale by CIGNA was an attempt to minimize the
lose after declaring the vessel a constructive total loss due to
extensive fire damage, for which the owner was insured. The
previous owner had purchased the vessel new and registered it in
New York State under the name of Sunrise Sailing Charter Co.
Upon applying for coastwise documentation, the present owner
discovered that the individual with the authority to transfer
title of the vessel was not a U.S. citizen. Mr. Wenzel has spent
close to $20,000 on repairs to the SOUTHERN YANKEE, but needs a
waiver of the Jones Act because the previous owner was not a
citizen.

H.R. 4469 (HAZANA)

H.R. 4469 was introduced by the Honorable Neil Abercrombie
(D-HA) on March 12, 1992, to permit the issuance of a certificate
of documentation for the HAZANA for employment in the coastwise
trade of the United States.

. -The HAZANA, Hawaii registration number HA9219D -- is a
44-foot ketch manufactured in 1979 in the Netherlands. The first
owner was British and registered the vessel in Britain. In 1983,
the owner requested a young couple to sail the vessel from Tahiti
to San Diego to be refitted. Enroute to San Diego, the HAZANA
encountered rough seas and a hurricane. The young man was swept
overboard; however, the young woman spent the next 41 days alone,
but she was able to successfully sail the vessel to Hawqii under
a "jury rig". Lloyd's 9f London paid a constructive total loss
on the vessel and became- he awner under rights of subrogation.

The information made available is that the HAZANA is
presently owned by Jeff Hossellman and his wife Vicki (an
Australian citizen) of Honolulu, Hawaii. Mr. Hossellman
purchased the HAZANA-as a total loss from Lloyd's. He purchased
a new mast and rigging in Los Angeles, and all repair work has
been performed in Hawaii.
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Mr. Hosselluan would like to use the vessel to transport
passengers between the Hawaiian Islands of Oahu and Molokai;
there is currently no other vessel operating on this route. He
needs a waiver of the Jones Act because the vessel was built
foreign and because his wife is Australian.

H.R. 4719 (FIFTY-FIFTY)

H.R. 4719 was introduced by the Honorable C. Thomas McMillen
(D-MD) on March 31, 1992, to permit issuance of a certificate of
documentation for the FIFTY-FIFTY for employment in the coastwise
trade of the United States.

The FIFTY-FIFTY, United States official number 272866 -- a
65-foot FEADSHIP yacht -- was manufactured by FEADSHIP ship
builders in Aalsmeer, Holland in 1956. The information that has
been made available is that it is presently owned by Atlantic
Yachts Ltd. (Mr. and Mrs. John K. Clifford of Edgewater,
Maryland).

Atlantic Yachts purchased the vessel in 1986 from the State
of Maryland. Prior to being purchased by Atlantic Yachts, the
FIFTY-FIFTY had acted as the official yacht of the State of
Maryland (represented by the Department of National Resources)
and the governor's yacht, and at one point the vessel actually
served as the governor's place of residence. The yacht was also
once owned by radio and television star, Arthur Godfrey (it was
then known as the KENILWORTH II). All of the previous owners
were U.S. citizens.

In 1986, the State of Maryland declared the yacht surplus
property and sold it to Atlantic Yachts. At the time of sale,
the yacht was in poor condition, and representatives of the
American Bureau of Shipping recommended that it be scrapped. The
owner, however, decided to restore the vessel and has spent the
last seven years renovating it. Restoration has all been done in
Maryland shipyards and has cost over $300,000 -- an amount that
is twice as much as the cost of the vessel new. r. Clifford was
a naval officer in World War II, and is currently a licensed U.S.
Coast Guard Master. The FIFTY-FIFTY has an application pending
to be listed on the National Historic Registry, and is also
listed in the data base of the Coast Guard Station in Baltimore
as being available to augment the Coast Guard for oil spill
response.

The owner/corporation requires a waiver of the Jones Act
because the FIFTY-FIFTY was built abroad. Mr. Clifford has spent
a considerable amount of money to renovate the yacht, and he
needs to put the vessel to work. He plans to use the FIFTY-FIFTY
to cruise from Annapolis to Atlantic City; no vessel currently
serves that route. The FIFTY-FIFTY would require crewing and
could provide the Port of Annapolis with as many as 15 jobs.
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H.R. 4802 (MARIPOSA)

H.R. 4802 was introduced by Chairman Walter B. Jones (D-NC)
on April 7, 1992, to permit issuance of a certificate of
documentation for the MARIPOSA for employment in the coastwise
trade of the United States.

The MARIPOSA, United States official number 982102 -- a
38-foot yacht -- was manufactured in 1990 by Cabo Rico Inc., a
Florida corporation. Cabo Rico is a very small scale yacht
builder that ships its raw materials to Costa Rica where the
vessel is assembled. All of the raw materials that go into the
construction of a yacht, including the engine, are from the
United States with the exception of the lead used in the ballast
and the teak and mahogany used on the vessel.

The information made available is that it is presently owned
by Hunter B. Spencer of Bridgeport, North Carolina. Recently
retired, Mr. Spencer used the proceeds of his 401(K) retirement
fund to purchase the yacht. He would )ike to use the MARIPOSA
for charter purposes; however, the vessel cannot be operated in
the domestic coastwise trade because it was assembled in Costa
Rica. Mr. Spencer was unaware of the Jones Act when he purchased
the vessel.

H.R. 4987 (BLITHE SPIRIT, BLUEJACKET. JUBILEE)

H.R. 4987 was introduced by the Honorable Wayne T. Gilchrest
(R-ND) on April 9, 1992, to permit issuance of a certificate of
documentation for the BLITHE SPIRIT, BLUEJACKET, and JUBILEE for
employment in the coastwise trade of the United States.

The BLITHE SPIRIT, United States official number 584730 -- a
marine trader trawler of 27 gross tons and 39 feet in length --
was manufactured by Marine Trading International in Taipei,
Taiwan, in 1976. The information that has been made available is
that it is presently owned by Edward and Sherrie Cave of Port
Tobacco, Maryland. All previous owners were U.S. citizens.

Mr. Cave has been employed by the Prince Georges County
Government for the past fifteen years. When he purchased the
vessel in 1990, he had no intention of using it for commercial
purposes. Recent government cutbacks and furloughs have affected
Mr. Cave, and he has decided to charter the BLITHE SPIRIT to
supplement his income. Although constructed in Taiwan, nearly
all of its equipment is U.S.-built. Mr. Cave needs a legislative
waiver of the Jones Act because his vessel was built in Taiwan.
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The BLUEJACKET, United States official number 973459 -- a
yacht of 12 gross tons and 31 feet in length -- was manufactured
by Hinterhoeller Yachts Ltd. in Ontario, Canada, in 1989. The
information that has been made available is that it is presently
owned by William and Beverly Macindoe of Oxford, Maryland. All
of its previous owners were U.S. citizens.

Mr. Macindoe is licensed as a Master Ocean Operator which
authorizes him to operate vessels of up to 100 gross tons,
carrying unlimited passengers for hire. He purchased the vessel
in late 1990 to be used in a program instructing others in proper
boat handling techniques and safety procedures at sea. At the
time he purchased the BLUEJACKET, he was unaware of Jones Act
restriction.. Mr. Macindoe needs a legislative waiver of the
Jones Act because his vessel was built in Canada.

The JUBILEE, United States official number 582812 -- a
marine trader trawler of 16 gross tons and 34 feet in length --
was manufactured by Marine Trading International in Taipei,
Taiwan, in 1976. The information that has been made available is
that it is presently owned by Brandon and Carolyn Belote of
Annapolis, Maryland, who purchased the vessel in 1990. All
previous owners were U.S. citizens.

Mr. Belote worked for the Westinghouse Corporation until his
60th birthday when Westinghouse offered him incentives for early
retirement. Mr. Belote wants to supplement his retirement income
by making the JUBILEE available for charter out of Annapolis. He
has recently had the vessel overhauled, incurring expenses of
$12,000 at a U.S. shipyard. Although it was constructed in
Taiwan, nearly all of its equipment is U.S.-built. Mr. Belote
needs a legislative waiver of the Jones Act because his vessel
was built in Taiwan.

H.R. 5093 (SEA HAWK 11)

H.R. 5093 was introduced by the Honorable Dennis M. Hertel
(D-MI) on May 6, 1992, to permit issuance of a certificate of
documentation for the SEA HAWK III for employment in the
coastwise trade of the United States.

The SEA HAWK III, hull identification number SERF15220378 --
a 30-foot cabin cruiser -- was manufactured by Sea Ray Boats,
Inc. in Merritt Island, Florida, in 1978. The information that
has been made available is that it is presently owned by R.J.
Branham. Ownership of the vessel is as follows:

K & N Boat Co.
Kenneth Okamato
Ronald and Christine Gardhouse
Ronald Sacco
Ray Arndt
R.J. Branham
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The current owner is an American citizen who wants to
convert this recreational vessel into a licensed commercial
vessel. The vessel is U.S. built, but Mr. Branham has not been
able to secure commercial documentation because he has not been
able to contact one of the previous owners. All other owners
were U.S. citizens.

H.R. 5094 (A WEIG OF LIFE)

H.R. 5094 was introduced by the Honorable C. Thomas McMillen
(D-MD) on May 6, 1992, to permit issuance of a certificate of
documentation for the A WEIGH OF LIFE for employment in the
coastwise trade of the United States.

The A WEIGH OF LIFE, United States official number 973177 --
a motor vessel of 14 gross tons and 40 feet in length -- was
manufactured by Marine Trading International in Taipei, Taiwan,
in 1988. The information that has been made available is that it
is presently owned by Francis and Doris Donaldson of Annapolis,
Maryland.

Although the vessel was constructed in Taiwan, nearly all of
its hardware, engine, and machinery are U.S.-built. At the time
Mr. Donaldson purchased the yacht, he was unaware of the Jones
Act. Mr. Donaldson needs a legislative waiver of the Jones Act
because his vessel was built in Taiwan.

H.R. 5128 (REDDY JAE)

H.R. 5128 was introduced by the Honorable Owen W. Pickett
(D-VA) on May 6, 1992, to permit issuance of a certificate of
documentation for the REDDY JANE for employment in the coastwise
trade of the United States.

The REDDY JANE, United States official number 928388 -- a
36-foot ChrisCraft -- was manufactured in 1964. The information
that has been made available is that it is presently owned by Mr.
Latina Combs of Norfolk, Virginia.

Mr. Combs purchased the vessel with the intention of
converting it from a pleasure vessel into a licensed commercial
vessel. At the time of the purchase, Mr. Combs stated his
intention to use the vessel for commercial purposes and was
assured that the vessel was fully documented. The purchase price,
was $9,000; subsequent to the purchase, Mr. Combs invested an
additional $3,000 in fishing gear needed to charter the vessel.
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The owner his-been unailA to provide the Coast Guard with
evidence to show that the vessel was U.S.-built and U.S.-owned.
Only after investing his money did the owner become aware that
there was no building certificate or a complete history of
previous owners. Mr. Combs feels that he is entitled to
legislative relief due to the misstatements and negligence of the
previous owner.

H.R. 5148 (SEA HORSE)

H.R. 5148 was introduced by the Honorable Don Young (R-AK)
on Hay 12, 1992, to permit issuance of a certificate of
documentation for the SEA HORSE for employment in the coastwise
trade of the United States.

The SEA HORSE, United States official number 516343 -- a
50-foot yacht -- was manufactured hy McQueen's Boatworks in
Vancouver, Canada, in 1968. The information that has been made
available is that it is presently owned by Steve H. McMurray of
Sitka, Alaska. All previous owners of the SEA HORSE have been
U.S. citizens.

Mr. McMurray spent twenty years cutting timber in the
Pacific Northwest. In 1989, he sold his house and purchased the
SEA HORSE with the intention of moving to Alaska to find a new
line of work. Mr. McMurray would like to supplement his income
by chartering out his vessel in the Summer months. The SEA HORSE
is currently ineligible for a coastwise endorsement because it
was built in Canada. Although the vessel was built in Canada,
the drive train and nearly all other equipment was U.S.-made.
When Mr. McMurray purchased the vessel, he was aware of the Jones
Act but thought that it only impacted major U.S shipping and
marine trades.

H.R. 5163 (WILD GOOSE)

H.R. 5163 was introduced by the Honorable Christopher C. Cox
(R-CA) on May 13, 1992, to permit issuance of a certificate of
documentation for the WILD GOOSE for employment in the coastwise
trade of the United States.

The WILD GOOSE, California registration number CF6431FW -- a
136-foot wooden yacht -- was originally constructed in 1943 in
Seattle, Washington. The vessel was originally used by the U.S.
Navy as a minesweeper (USH YMS 328). In 1960, the vessel was
declared surplus and was sold to a Canadian owner in Vancouver,
British Columbia. In 1962, it was sold to the Seattle Yacht
Club. In 1965, the vessel was purchased by John Wayne and
renamed the WILD GOOSE. Mr. Wayne had the WILD GOOSE registered
in California in 1975 and kept it until his death.



50

-12-

The current owner, Wild Goose Yacht Corporation (Mr. A. V.
Kozloff) of Irvine, California, purchased the vessel in 1991 and
has extensively restored John Wayne's yacht. Mr. Kozloff would
like to use the yacht to transport passengers, but he requires
special legislation because a previous owner was Canadian.

H.R. 5190 (NORTH ATLANTIC)

H.R. 5190 was introduced by the Honorable Helen D. Bentley
(R-MD) on May 14, 1992, to permit issuance of a certificate of
documentation for the NORTH ATLANTIC for employment in the
coastwise trade of the United States.

The NORTH ATLANTIC, United States official number 695377 --
a sportfishing vessel of 25 gross tons and 42 feet in length --
was manufactured by Kulas Custom Sea Skiffs in Keyport, New
Jersey, in 1972. The information that has been made available is
that it is presently owned by Gerv C. Griffin of Middle River,
Maryland.

Mr. Griffin purchased the vessel in 1990 and would like to
charter it for fishing and scuba diving trips in the Chesapeake
Bay and out of Ocean City, Maryland. He was unable to document
the vessel for coastwise trade because the previous owner was
unable to identify whom he purchased the vessel from. The Coast
Guard abstract of title indicated that previously the vessel had
been registered in New York State, but the New York State
authorities no longer have any record of the vessel. r. Griffin
cannot secure commercial documentation because he cannot locate
all of the previous owners to assure that they were U.S.
citizens.

H.R. ' - (DELPHINUS II) , -
(bill to be introduced)

The Honorable Neil Abercrombie (D-HA) plans to introduce
legislation to permit the issuance of a certificate of
documentation for the DELPHINUS ir for employment in the
coastwise trade of the United States. (Senator Akaka and Senator
Inouye introduced S. 2496 on March 31, 1992.)

The DELPHINUS II, United States official number 958902 -- a
vessel of 5 gross tons and 28 feet in length -- was manufactured
by Delta Boats Inc. in Cape Canaveral, Florida, in 1990. The
information that has been made available is that it is presently
owned by Marine Charterers Inc. of Maui, Hawaii.

Marine Charterers Inc. initially documented the vessel for
coastwise trade. The initial application disclosed that the
corporation had three directors, and that one of the directors
was a foreign national. Nevertheless, the Coast Guard issued a
coastwise endorsement. Two years later, the Corporation filed a
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name change application with the Coast Guard. The Coast Guard
withdrew coastwise trade status, because the Corporation did not
satisfy the citizenship requirements for vessel documentation.
Foreign ownership never exceeded 25 percent; however, the makeup
of the board of directors violated the statutory requirement
regarding quorums. Marine Charterers promptly amended its bylaws
to increase the composition of the board to four with three U.S.
citizens, thus satisfying the citizenship requirements. However,
to legally reinstate the DELPHINUS II into the coastwise trade of
the United States, the owners require a legislative waiver.
Removal of coastwise status has caused financial hardship and
resulted in the loss of three jobs.

H.R. 'Ji (TOUCH OF CLASS),
-(bill to be introduced) - "

The Honorable Neil Abercrombie (D-HA) plans to introduce
legislation to permit the issuance of a certificate of
documentation for the TOUCH OF CLASS for employment in the
coastwise trade of the United States. (Senator Akaka and Senator
Inouye introduced S. 2497 on March 31, 1992.)

The TOUCH OF CLASS, Hawaii registration number HA8762E -- a
marine trawler of 22 gross tons and 50 feet in length -- was
manufactured by Chun Hwa Boats in Taiwan in 1981. The
information that has been made available is that it is presently
owned by Cedric Steele of Maui, Hawaii.

Mr. Steele purchased the vessel in 1988 and, since then, has
extensively renovated the vessel. Over $62,500 has been invested
in this vessel by the owner. All work has been done in U.S.
shipyards. The vessel's machinery is U.S.-built. Mr. Steele
would like to operate the vessel for commercial fishing charters
in Maui and needs a waiver of the Jones Act because his vessel is
foreign-built.

H.R. >'<(LIQUID GOLD) .' "
(bill to be introduced)

The Honorable Neil Abercrombie (D-HA) plans to introduce
legislation to permit the issuance of a certificate of
documentation for the LIQUID GOLD for employment in the coastwise
trade of the United States. (Senator Akaka and Senator Inouye
introduced S. 2498 on March 31, 1992.)

The LIQUID GOLD, United States official number 618121 -- a
yacht of 58 gross tons and 61 feet in length -- was manufactured
by AMF Hatteras Yachts in New Bern, North Carolina, in 1979. The
information that has been made available is that it is presently
owned by Seaduction Inc. of Kailua-Kona, Hawaii.
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The present owner/corporation wants to use the vessel for
charter fishing operations, but was unable to secure a coastwise
endorsement because one of the previous owners was Venezuelan;
all other previous owners were U.S. citizens.
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PART II: NATIONAL DEFENSE RESERVE FLEET VESSELS

Sections 508 and 510(i) of the Merchant Marine Act of 1936
set out the methods by which obsolete vessels in the NDRF can be
scrapped or sold for disposal and authorize the use of the
proceeds to obtain more useful ships for the NDRF.

H.R. 3512, the NDRF Ship Disposal Act of 1992, was
introduced by Mr. Broomfield, Mr. Wyden, Chairman Jones, Mr.
Davis, and Mr. Lent. On September 10, 1990, and July 11, 1991,
the Subcommittee on Merchant Marine held joint hearings with the
Subcommittee on Regulation, Business Opportunities, and Energy of
the Committee on Small Business. (See Printed Hearings No.
101-116 and No. 102-63.) H.R. 3512 passed the House of
Representatives on January 28, 1992. It has been referred to the
Senate Committee on Commerce, Science, and Transportation. At
present, H.R. 3512 is before the Senate Subcommittee on Merchant
Marine.

H.R. 3512 directs the Secretary of Transportation
(Secretary) to dispose of all vessels in the NDRF before April 1,
1997 -- unless they are assigned to the Ready Reserve Force (RRF)
component of the NDRF or required by statute to be used for a
particular purpose. Vessels may be maintained in the NDRF for a
one-year period if the Secretary of the Navy certifies to the
Secretary that they are militarily useful and necessary for the
national defense. In addition, the Secretary may retain vessels
in the NDRF if he certifies to Congress that a certain vessel is
needed by a State or Federal governmental agency.

This bill also requires the Secretary to develop a five-year
plan for vessel disposal. With minor exceptions, disposal of
vessels shall continue to be pursuant to sections 508 and 510(i)
of the Merchant Marine Act of 1936.

The General Accounting Office (GAO), in an October, 1991
report entitled "Strategic Sealift: Part of the National Defense
Reserve Fleet Is No Longer Needed" (GAO/NSAID-92-03), estimated
that scrapping the obsolete non-RRF ships could save
approximately $10 million in direct maintenance costs over the
next 10 years, and could generate an estimated $38 to $42 million
to improve the RRF if the ships were sold to the highest bidders.

This portion of the hearing deals with authorizing the
transfer of vessels from the NDRF to certain nonprofit
organizations and to the City of Warsaw, Kentucky. In addition,
several nonprofit organizations have approached the Subcommittee
with requests to scrap NDRF vessels and use the proceeds
therefrom.
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The following is a brief description of pending legislation:

(1) H.R. 2832 LIFE INTERNATIONAL. H.R. 2832 was
introduced by Chairman Jones on July 9, 1991. It amends and
continues existing statutory authority for certain NDRF vessels
to be reserved for transfer to Life International. In 1982,
Congress first approved legislation reserving three vessels for
Life International until 1987 (Public Law 97-360) (USS GENERAL
NELSON N. WALKER, USS DONNER, and USS COLONIAL). It has
occasionally extended and amended that authority.

Public Law 100-324, dated May 30, 1988, substituted the
SANCTUARY, a mothballed hospital ship, for the COLONIAL. Life
International hoped to revitalize the vessel and use it to
provide medical and health services to third world nations. The
vessel, now moored in Baltimore, has yet to be put into service
for the intended purpose.

Life International is a private, nonprofit, humanitarian
concern whose president is Robert N. Meyers. Its purpose is to
provide health education, training, and medical treatment to
impoverished third world countries. Life International's
projects are funded largely from the private sector and staffed
with volunteer maritime and medical personnel.

H.R. 2832 provides authority through 1996 to transfer the
USS GENERAl, NELSON M. WALKED, the USS GENERAL WILLIAM 0. DARBY,
and the USS PLYMOUTH ROCK to Life International. Reverend Meyers
will propose that the bill he amended to only authorize the
transfer of the GENERAL NELSON M. WALKER and the PLYMOUTH ROCK to
Life International until 1996.

(2) H.R. 3036 and H.R. 1043. ASSISTANCE INTERNATIONAL INC.
H.R. 3036 was introduced by Mr. Anderson on July 25, 1991, and
H.R. 1043 was introduced by Mr. Rohrabacher on February 20, 1991.
These bills authorize the transfer of several NDRF vessels to
Assistance International; however, Assistance International will
propose that the bills be amended to substitute the N.V. TIOGA
COUNTY and the R.V. CONRAD for the other vessels.

Assistance International, Inc. is a nonprofit 501.C3
corporation founded by Captain Fred Stabbert in the late 1940s.
The primary purpose of the Corporation is to give assistance to
third world countries, primarily in Central America, and provide
disaster relief in times of natural disaster. The form of
assistance is in the nature of hands-on vocational training which

provides a means for people in third world countries to help
themselves rather than getting a handout. Funding for Assistance
International is done on a project-by-project basis.
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(3) S. 1973. CITY OF WARSAW KENTUCKY. S. 1973 was
introduced by Senator Ford on November 14, 1991, and it was
passed by the Senate the same day. It was referred to the
Committee on Merchant Marine and Fisheries on November 18, 1991.
The bill authorizes the Secretary of Transportation to transfer
title of an NDRF vessel to the City of Warsaw, Kentucky, for the
promotion of economic development and tourism.

(4) SAN FRANCISCO NATIONAL MARITIME MUSEUM ASSOCIATION.
The National Historic Museum Fleet is located in San Francisco,
California. It is part of the United States Park Service and, as
such, receives some funding through the Department of the
Interior. This Fleet is in various stages of restoration and
preservation. The National Maritime Museum Association is a
nonprofit group in San Francisco whose purpose is to seek
additional avenues of funding for the National Historic Museum
Fleet. This group's position is that the Fleet does not receive
enough from the Department of the Interior to be properly
maintained.

The Association has enlisted the assistance of Congresswoman
Pelosi to scrap NDRF vessels and use the proceeds therefrom for
the National Historic Museum Fleet.

(5) THE ASSOCIATION FOR THE PRESERVATION OF THE
PRESIDENTIAL YACHT "POTOMACu. This is a nonprofit organization
located in Oakland, California, whose purpose is to restore the
yacht POTOMAC and construct a dockside facility in Oakland --
using proceeds obtained from scrapping NDRF vessels. The POTOMAC
was the personal yacht of President Franklin D. Roosevelt.
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PART III: H.R. 5030
TO ESTABLISH AN ALTERNATIVE PENALTY

FOR OPERATION OF CERTAIN VESSELS IN THE COASTWISE TRADE
BDTWflE THE UNITED STATES AND PUETO RICO

The Honorable Antonio J. Colorado, the Resident Commissioner
of Puerto Rico, introduced H.R. 5030 on April 29, 1992. The bill
exempts nine vessels in the Puerto Rico trade from certain
requirements in Section 506 of the Merchant Marine Act, 1936.

SECTION 506

- Description.

Section 506 of the Merchant Marine Act, 1936 (46 App. U.S.C.
1156) requires owners of vessels that were built with
construction-differential subsidies (CDS) to operate those
vessels exclusively in foreign commerce; i.e., trade between the
United States and foreign countries. Some exceptions to this
restriction are written into Section 506 to allow for limited
operation of CDS-built vessels in domestic trade between ports in
the continental United States and Hawaii, Alaska, or an island
territory. An island territory or possession includes Puerto
Rico.

The purpose of Section 506 is to protect shipowners who
build their vessels in the United States without subsidy.
Shipowners with CDS-built ships are not permitted in the domestic
trade because of the clearly unfair advantage over owners with
vessels qualified for the domestic or coastwise trades; coastwise
vessels are required by law to be built in U.S. shipyards without
construction subsidy.

Shipowners who receive a CDS payment from the Secretary of
Transportation agree to operate exclusively in the foreign trade
as required in Section 506. construction-differential subsidies
assist U.S. shipowners who compete in the foreign trade against
foreign subsidized vessels.

CDS restrictions for a liner vessel end 25 years after the
vessel is delivered, which is considered the "economic life" of
the vessel. All funding for CDS payments ended in 1981. Today's
CDS vessels are nearing the end of their 25-year economic life,
and most will attain this age by the year 2000.

Section 506 contains certain exceptions allowing limited use
of CDS-built vessels in the domestic trade. The "Fourth
Exception" authorizes CDS-built vessels to stop in Hawaii or an
island territory/possession via a voyage to a foreign country.
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The owner, in return, must pay back to the Secretary part of the
revenues derived from the carriage of domestic trade cargo. The
payment is to be paid annually in an amount which is
proportionate to one twenty-fifth of the CDS payment, relative to
the ratio of domestic revenues compared to gross revenues.

- Legislative History of Section 506.

The issue of CDS-built vessels operating in the domestic
trade was a controversial political issue in 1935-36 when
Congress was considering the Merchant Marine Act of 1936. The
original bills in both the House and the Senate treated movements
between the United States and Puerto Rico as foreign trade.
Domestic operators opposed this provision, and a compromise
emerged allowing mixed foreign-domestic operations in
Osemiforeign" trade with a CDS payback provision. Congress did
not specify how much domestic cargo could be carried when
stopping in Hawaii or Puerto Rico.

The scope of the Fourth Exception with regard to the
required percentage of foreign cargo when stopping in Puerto
Rico, and what constitutes a foreign voyage, is currently in
dispute. This issue is the subject of a rulemaking by MARAD and
has been extensively litigated over the past two years.

- Section 506 Litigation and Rulemaking.

In 1988, in response to a letter of inquiry from Sea-Land,
MARAD advised that at least five TEU's of foreign cargo must be
carried on a CDS-built vessel when stopping in Puerto Rico during
a foreign voyage in order to qualify for CDS payback under the
Fourth Exception in Section 506.

Various shipping companies protested MARAD's interpretation
of Section 506, resulting in several years of comments and
regulatory interpretations, including four different decisions by
MARAD regarding the interpretation of the Fourth Exception.
MARAD ultimately decided that 25 percent of the cargo carried by
a CDS-built vessel, when stopping in Puerto Rico, must be
foreign-bound cargo. This resulted in two years of litigation,
with various parties espousing different interpretations of
Section 506.

On January 31, 1992, the United States District Court for
the District of Columbia found that the MARAD statutory
interpretation of Section 506 was arbitrary and capricious and
ordered MARAD to make a new determination. (See consolidated
Civil Action Numbers 89-2278 and 90-0969.)
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H.R. 5030

- Background.

The Puerto Rico Maxitime Shipping Authority (PRMSA) was
created by the Legislature of Puerto Rico in 1974. At that time,
-the major U.S. carriers serving Puerto Rico left the Puerto Rican
trade, mainly to serve Asia where prices were more lucrative
after the Vietnam War.

Puerto Rico is dependent on U.S. imports and marine
transportation, Food and other essential goods are exported on
ships to Puerto-kikco from the United States, and U.S.
manufacturers in Puerto Rico rely on marine transportation to
export their goods. The survival of Puerto Rico is dependent on
these goods and the shipping companies who transport them. The
cost and the availability of shipping are crucial to Puerto Rico.

The Legislature of Puerto Rico in 1974 created a
seami-governmental shipping company to assure a permanent presence
of vessels serving Puerto Rico and to seek to stabilize shipping
rates at acceptable levels.

At the time of its creation, PRMSA carried over 90 percent
of the liner cargoes between the United States and Puerto Rico
because the other U.S. shipping companies had moved elsewhere.
In 1988, when PRMSA replaced its aging vessels with the vessels
it bought at the United States Lines' (USL) bankruptcy auction,
PRMSA carried 52 percent of the Puerto Rico-U.S. cargo. Today,
PRMSA carries 45 percent of the market. Since its creation,
PRMSA has retained less of the market share as more companies
enter the trade.

Other U.S.-flag companies serving Puerto Rico include:

- Trailer Marine Transport Corporation (a subsidiary of
Crowley Karitime Corporation),

- Sea-Land Service, Inc.,
- Marine Transportation Services Sea-Barge Group, Inc., and
- Kadampanattu Corporation.

In 1988, PRMSA bought five Lancer container vessels from the
USL bankruptcy auction. Sea-Land bought four vessels at the same
auction. PRMSA was aware the Lancers were CDS-built vessels, as
were the vessels bought by Sea-Land. PRMSA intended to expand
its Caribbean trade, carry mixed domestic-foreign cargo, and pay
back annually the CDS under the terms of the Fourth Exception.
PRMSA paid $44 million for the Lancers and spent $46 million
repairing and upgrading the vessels in U.S repair yards.
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The PRMSA offices are in Puerto Rico, but the operation of
the company is contracted out to Puerto Rico Marine Management,
Inc. (PRWOI), located in Edison, New Jersey. PRMIO operates the
U.S.-flag, U.S.-crewed shipping company for PRMSA, with employees
in Edison and throughout ports of call on the East and Gulf
Coasts.

- Need for Legislation.

When he introduced H.R. 5030, Delegate Colorado stated that
there in a compelling interest in clarifying legislatively that
the Lancer vessels may be used in the U.S.-Puerto Rico trade with
a CDS payback. Because of Puerto Rico's dependence on marine
transportation, the basis for the creation of PRMSA, and because
the Lancer vessels were purchased with the good faith belief that
they qualified under the Fourth Exception, Delegate Colorado
introduced H.R. 5030 to settle the issue. He noted that four
different interpretations of the Seqtion 506 Fourth Exception
have been made by MARAD, the District Court was not able to make
a determination as to the scope of Section 506, and every
opposing shipping company has argued a different percentage
requirement for the carriage of domestic cargo under Section 506.
He contends that PRMSA will not be able to operate if the
percentages argued by the other companies are adopted by MARAD
and that PRMSA will have to shut down.

In order to keep PRMSA alive, Delegate Colorado has proposed
in H.R. 5030 a lump sum CDS payback, which will add approximately
$4 million to the Treasury and maintain the status quo trade in
Puerto Rico. Delegate Colorado stated that he chose to craft the
bill as a private bill rather than amending Section 506, in order
to make clear that he is not changing Section 506 in a way that
might affect trade in other regions of the United States.

OPPOSITION TO LEGISLATION

U.S. non-subsidized shipowners will argue that Section 506
was written to protect vessel owners who have built their vessels
in the United States without subsidy. Nonsubsidized owners are
protected by limiting domestic trade solely to non-CDS-built
vessels, thereby creating a level playing field for those who
have made a large capital investment in U.S. shipping. To allow
a vessel owner with the tremendous advantage of a vessel built
with subsidy to enter the domestic trade at a later date by
paying back the subsidy vitiates the purpose of Section 506 and
places the nonsubsidized shipowner in an unfair and serious
disadvantage. Nonsubsidized owners will argue that it is
essential to narrowly construe the exceptions in Section 506 to
prevent future deviations from the protective purposes of Section
506.
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The Honorable Walter B. Jones
Chairman, Committee on Merchant Marine

and Fisheries
House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

I am responding to your invitation to testify before the
Subcommittee on Merchant Marine at the hearing on May 20, 1992,
on several bills affecting the merchant marine.

H.R. 5030 would establish an alternative penalty for operation of
certain vessels in the coastwise trade between the United States
and Puerto Rico. The existing penalty for vessels built with
construction-differential subsidy to operate in the domestic
trade is contained in the Fourth Exception to Section 506 of the
Merchant Marine Act, 1936, as amended. The Maritime
Administration is currently considering issuing a new
determination under the Fourth Exception, following the January
31, 1992, decision and order by the United States District Court
for the District of Columbia in Marine Transportation Services
Sea-Barge Group v. Busey. This agency has issued public notices
inviting public comment on the issues raised by the District
Court's decision. I believe it would be inappropriate for the
agency to testify on legislation which could affect the pending
docketed public proceeding. I would, however, be glad to answer
any questions for the record of this hearing that you or other
members of the Subcommittee may have.

H.R. 1043 and H.R. 3036 provide for the transfer of three vessels
owned by the Federal Government to the nonprofit corporation
Assistance International, Inc. The Secretary of the Navy
currently has title to two of the vessels, M.V. MIRFAC and R.V.
CONRAD, and we defer to the views of the Navy on any transfer.
The Maritime Administration has title to the vessel N.V. MIZAR in
the National Defense Reserve Fleet (NDRF), which is being
considered as a candidate for the artificial reef program.

Regarding conveyance of an NDRF vessel for use as a merchant
mariner memorial, section 709 of Public Law 101-595, enacted on
November 16, 1990, contains criteria which a nonprofit
organization must meet in order to qualify for a conveyance.
These criteria include minimum capital requirements from non-
Federal sources and use of any scrapping proceeds for expenses
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directly related to the merchant mariner memorial. Section 709
also requires that delivery of an NDRF vessel must be at no cost
to the Government. The period of time during which the
provisions of this section can be utilized is limited to two
years after enactment. I believe that these are important
criteria for the Subcommittee to consider in relation to the
pending bills, as well as the proposal to benefit the San
Francisco Maritime National Historical Park.

Regarding the bills granting coastwise or fisheries privileges to
various vessels, the available information on these vessels
indicates that sAveral were built abroad and some have had
substantial rebuilding in the United States. In some cases,
there is a period of foreign ownership or the current owner, a
United States citizen, cannot prove that previous owners were
also citizens. An initial survey of the available information
does not indicate that any of these vessels will pose direct and
significant competition with United States operators who are in
compliance with the Jones Act.

I respectfully decline your kind invitation to testify at the May
20, 1992, hearing and hope that these comments will aid the
Subcommittee in its consideration of this legislation.

CAPTAIN WARREN G. LEBACK
Maritime Administrator
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PART I: COASTWISE TRADING AND FISHERIES
PRIVILEGES

PREPARED STATEMENT OF HON. WALTER B. JONES, A U.S. REPRESENTATIVE FROM
NORTH CAROLINA, AND CHAIRMAN, SUBCOMMITTEE ON MERCHANT MARINE

H.R. 4802, a bill I introduced on April 7, 1992, would authorize issuance of a cer-
tificate of documentation for employment in the coastwise trade of the United
States for the vessel Mariposa. The Mariposa, a 38-foot yacht, was assembled in
Costa Rica in 1990, and is presently owned by Mr. Hunter Spencer of Bridgeton,
North Carolina. Mr. Spencer purchased the vessel from Cabo Rico Yachts Inc. in
January 1992 in Fort Lauderdale, Florida, for $162,000. He used a portion of his
401(K) retirement fund to buy the vessel and would like to supplement his retire-
ment income by chartering out the Mariposa for fishing trips.

Cabo Rico Yachts is a very small scale yacht builder that ships its raw materials
to Costa Rica where the vessels are assembled. All of the materials that go into
building the yacht-including the engine-are from the United States, with the ex-
ception of the lead used in the ballast and the teak and mahogany used on the
vessel. Mr. Spencer was unaware of the Jones Act when he purchased the Mariposa,
and Cabo Rico Yachts did not mention the possible restrictions on coastwise trade,
because, to the company's knowledge, it had never sold a yacht for use in the coast-
wise trade of the United States.

Mr. Spencer has invested a substantial amount of his limited income in the hope
that he could enter the charter market. The market for a yacht such as the Mari-
posa is small (from the time it was built to the time of its initial sale was one and
one-half years), and to be forced '. sell might cause Mr. Spencer severe financial
.1arrn.

In view of the aforementioned circumstances, I urge the Subcommittee to approve
H.R. 4802.

PREPARED STATEMENT OF HON. ROBERT W. DAVIS, A U.S. REPRESENTATIVE FROM
MICHIGAN, AND RANKING MINORITY MEMBER, COMMITTEE ON MERCHANT MARINE
AND FISHERIES

H.R. 5197, a bill I introduced, would authorize the issuance of a certificate of doc-
umentation for employment in the coastwise trade for The Day Dream, official
number 644805. The vessel The Day Dream is a 43-foot Hans Christian sailboat that
was built overseas in 1980 and is presently owned by Mr. and Mrs. Gordon Van
Wieren of Charlevoix, Michigan.

Last year when Mr. Van Wieren retired as Superintendent of Schools in Charle-
voix, Michigan, he embarked on a plan to establish a sailboat chartering service in
Charlevoix. He has expended considerable resources to fix the boat and to bring it
up to Coast Guard standards. He is a licensed master.

Last fall, he began correspondence with the U.S. Coast Guard in St. Ignace, Michi-
gan for the purpose of getting his boat licensed. During the period he was advised
that the U.S. cabotage laws prohibit foreign-built vessels from being used commer-
cially in the U.S. coastwise trade.

It is my understanding that there is no existing charter service of this type in
Charlevoix and that nothing in H.R. 5197 would waive Coast Guard inspection re-
quirements.

Finally, I would ask that the certificate of documentation, Mr. Van Wieren's
letter of April 17, 1992, an the abstract of title be placed in the hearing record

[The information can be found at the end of the hearing.]

(63)



64

PREPARED STATEMENT OF HON. GERRY E. STUDDS, A U.S. REPRESENTATIVE
FROM MASSACHUSEI S

Good morning, Mr. Chairman, I am here this morning to ask for your support for
an amendment I intend to offer at the Subcommittee markup that would permit
issuance of a certificate of documentation for employment in the coastwise trade of
the United States for the vessel High Calibre (U.S. official number 587630). General-
ly, I support the requirements imposed by Section 27 of the Merchant Marine Act of
1920; however, certain situations dictate a waiver of the strict citizenship and build
requirements of Section 27. I feel that this is one of those circumstances that justi-
fies a waiver.

My constituent, Addison E. Wilson Jr. of Brewster, Massachusetts, recently pur-
chased a 40-foot Pacemaker Sportfisherman yacht. The yacht is U.S.-built and was
manufactured in Egg Harbor, New Jersey, in 1976. Mr. Wilson purchased the yacht
in July 1991 from HMY Yacht Sales Inc. of Dania, Florida for a purchase price of
$89,000. When he purchased the yacht he explained to the salesman that he was
purchasing the vessel to conduct charter fishing trips. The yacht brokers were not
aware of any restrictions on the High Calibre, and Mr. Wilson was unaware of the
Jones Act requirements.

Mr. Wilson will be retiring in three years and would like to use his vessel for
charter fishing. Mr. Wilson plans to operate out of Orleans, Massachusetts in the
summer and out of Naples, Florida during the wintertime. Upon applying to the
Coast Guard for a coastwise trading document, Mr. Wilson was informed that his
vessel was ineligible because a previous owner had not been a U.S. citizen. I also
wrote to the Coast Guard and was informed that a legislative waiver waE the only
way Mr. Wilson could receive the coastwise trading endorsement on his official doc-
ument.

Mr. Wilson has made a substantial investment in the High Calibre, and he hoped
to enjoy his investment by entering the charter market. If Mr. Wilson cannot char-
ter his vessel, he will be forced to sell it, and he feels that this could cause him
severe financial harm.

In view of these circumstances, I feel a waiver of the Jones Act is warranted.

PREPARED STATEMENT OF HON. OWEN B. PICKErr, A U.S. REPRESENTATIVE
FROM VIRGINIA

Mr. Chairman, on May 7 of this year, I introduced H.R. 5128 to authorize a certifi-
cate of documentation for the Reddy Jane as a commercial vessel. The Reddy Jane,
United States official number 928388, is a 36-foot wooden boat manufactured in 1964
by the American company, Chris Craft.

The Reddy Jane was built and recently rebuilt in American yards.
Mr. Latina "Lat" M. Combs, the vessel's current owner, is a citizen of the United

States. He wants to convert this recreational craft into a licensed commercial fish-
ing vessel. Mr. Combs, however, is unable to provide the Coast Guard with a com-
plete registry of previous owners of the Reddy Jane.

With your permission, Mr. Chairman, I will submit for the record a letter I re-
ceived from the boat's owner requesting favorable consideration by this Subcommit-
tee of the private relief bill introduced on his behalf. (ED. NOTE: Mr. Combs' letter
can be found at the end of the hearing.) Mr. Combs regrets that he is not able to be
here today to testify in person on H.R. 5128. He cannot afford the loss in income
that would result from being away from his lunch delivery business. Mrs. Combs
cannot operate their delivery truck alone.

Lat Combs invested in the Reddy Jane to fulfill a lifetime dream to own and work
his own commercial fishing boat and to create an opportunity wherein he could
share this dream with his wife. Mr. and Mrs. Combs are currently self-employed in
a small lunch vending business. Mrs. Combs, as a result of a physical disability, will
soon have to discontinue that work.

Mr. Combs borrowed over $12,000 to purchase and outfit the Reddy Jane for char-
ter and commercial fishing as a joint venture with his wife. Prior to the purchase,
he was assured by the seller of the boat that it was fully documented for any use in
the waters of the United States. Only when registering the craft with the Coast
Guard did Mr. Combs become aware of the Jones Act and that this vessel carried
insufficient documentation to qualify for cmstwise privileges under the Act.

Mr. Chairman, Mr. and Mrs. Combs axe very hardworking people of humble ori-
gins. Mr. Combs served his country bonorably in Vietnam as a corporal in the
United States Marine Corps. For over ti year, Mr. and Mrs. Combs have been trying
to find information on all previous owners of the Reddy Jane as required by the



Coast Guard to document the vessel under the Jones Act. This search has depleted
their resources. If the Combs' are unable to put the Reddy Jane to work, they will
soon become unable to afford the boat's slip rental, user fees, and upkeep.

Section 27 of the Jones Act provides that only a vessel built in the United States,
documented under the laws of the United States, and owned by a citizen of the
United States may operate in the coastwise trade of the United States. Section 27
also provides that a vessel that has acquired the right to engage in the coastwise
trade and is later sold foreign or is placed under foreign registry may not engage in
the coastwise trade.

Though the Jones Act prohibits foreign-built, -owned, and -documented vessels
from engaging in the U.S. coastwise trade, a U.S.-built vessel does not permanently
lose its right to engage in the fisheries of the United States if, in its past, it was sold
to an alien or if it was placed under foreign registry.

Due to circumstances beyond their control, Mr. and Mrs. Combs are unable to
obtain a complete history of ownership of the Reddy Jane. According to law, the
Coast Guard cannot and will not issue a document granting coastwise trading or
fisheries privileges for the Reddy Jane. The facts surrounding this particular vessel
involve one of the statutory prohibitions. The only mechanism available to the
boat's owners for acquiring these privileges is special legislation authorizing the Sec-
retary of Transportation to issue the necessary documentation.

H.R. 5128 authorizes a certificate of documentation for the Reddy Jane. This legis-
lation, in my opinion, is meritorious, and I commend it to the Subcommittee along
with my request for favorable consideration.

The Combs' situation is both compelling and deserving of remedial action by Con-
gress. Mr. Combs can afford to keep his boat only if he can put it to commercial use.
He cannot employ the Reddy Jane as a commercial fishing boat without Coast
Guard documentation. I, therefore, urge this Subcommittee to act promptly and af-
firmatively on H.R. 5128.

PREPARED STATEMENT OF HON. DON YOUNG, A U.S. REPRESENTATIVE FROM ALASKA
Mr. Chairman, thank you for this opportunity to speak on my bill, H.R. 5148,

which would permit issuance of a certificate of documentation for employment in
the coastwise trade of the United States for the Sea Horse.

My constituent, Mr. Steve McMurry, of Sitka, Alaska, is a former logger who sold
his home to buy the Sea Horse, and moved to Alaska. Mr. McMurry bought the 50-
foot yacht, whose hull was built in 1968 in Vancouver, Canada. He cannot use his
vessel in the coastwise trade since the hull was built outside the United States,
though it has been owned by U.S. citizens. At the time he purchased the Sea Horse,
Mr. McMurry was not aware that U.S. law prohibited him from commercially using
it since the hull was Canadian-built. He states that he would use the vessel commer-
cially during the summer months in Alaska in a charter business for recreation and
sportfishing.

I believe that pbaeg my bill to permit Mr. McMurry to use his vessel for busi-
ness would be appropriate, and I hope that the Committee will move this bill for-
ward.

Thank you, Mr. Chairman.

PREPARED STATEMENT OF HON. HELEN DELICH BENTLEY, A U.S. REPRESENTATIVE
FROM MARYLAND

Thank you, Mr. Chairman. I want to commend you, Mr. Chairman, and Mr. Lent,
the Ranking Minority Member, for calling today's hearing, and I want to thank
both of you and the Committee's staff for your quick response to my request for in-
cluding H.R. 5190 on today's agenda.

Mr. Chairman, my bill to allow coastwise privileges for the North Atlantic should
be non-controversial. Although the chain of ownership for the North Atlantic is not
complete, there is no indication that the vessel was ever registered under a foreign

flane North Atlantic is a 42-foot wooden sportfishingboat built in 1972 by Kulas
Custom Sea Skiffs, Inc., in Keyport, New Jersey. The ulas Custom Sea Skiffs com-
pany no longer is in business and, therefore, its records are no longer accessible; so
it is impossible to accurately retrace the complete chain of ownership of this boat.

Its current owner, Mr. Gerv C. Griffin, of Middle River, Maryland, who lives in
my congressional district, is with me today to answer any questions the Committee
may have.
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Mr. Griffin purchased the North Atlantic in Augut 1990. Because the chain of
ownership is not complete, the Coast Guard denied Mr. Griffin coastwise privileges.
He wishes to employ the North Atlantic as a charter fishing boat. In addition, he
plans to provide scuba diving excursions in Chesapeake Bay and at Ocean City,
Maryland.

Mr. Chairman, there is no suspicion that this American-made 42-foot vessel was
owned by anyone other than American citizens. When H.R. 5190 eventually comes
before the Subcommittee for markup, I deeply would appreciate your support and
the support of my colleagues.

That completes my testimony, Mr. Chairman. Mr. Griffin and I would be happy to
- answer any questions Members may have.

Thank you, Mr. Chairman.

PREPARED STATEMENT OF HON. WAYNE T. GILCHREST, A U.S. REPRESENTATIVE
FROM MARYLAND

Mr. Chairman, I am very pleased to offer testimony in favor of my bill, H.R. 4987,
before the Merchant Marine Subcommittee. This legislation would authorize the is-
suance of a certificate of documentation for the Blithe Spirit, the Bluejacket, and
the Jubilee.

I will say just a brief word about why these vessels have been unable to receive
Coast Guard documentation for commercial operation. The Blithe Spirit is a 39-foot
marine trader trawler. Mr. Cave bought thevessel in 1990 for pleasure use, but
learned from the previous owner that it had been used for commercial purposes.
Only in the past year after being laid off by the county government did Mr. Cave
decide to use the boat for a small inland charter business. Although the boat is
fitted with nearly all equipment made in the U.S., the boat was built in Taiwan.
Because it was constructed overseas, only this legislation will enable Mr. Cave to
realize his charter business.

The Bluejacket is a 31-foot vessel which the owner, Mr. William Macindoe, pur-
chased from an American dealer. He intended to use the vessel for commercial use,
but found out, only after purchasing the vessel and receiving his Coast Guard li-
cense as a master ocean operator, that the Bluejacket could not be used for the pur-
poses he had intended. This bill would enable him to receive commercial documen-
tation from the U.S. Coast Guard.

Finally, the Jubilee is a 34-foot marine trader trawler. Upon retirement, Mr.
Brandon Belote decided to use his boat for commercial purposes and invested close
to $12,000 to have it overhauled, only to find out that the vessel had been built in
China. This bill would also allow Mr. Belote to use his vessel for commercial pur-
poses.

These owners have invested heavily in a future dependent on a charter business.
Without passage of this legislation, these plans are dashed, and an important part
of the tourism economy in the First District will be thwarted.

Thank you, Mr. Chairman, for the chance to testify this morning about the obsta-
cles facing these boat owners in their quest to start up a new business. I urge con-
sideration of H.R. 4987 as a remedy to their problems.

PREPARED STATEMENT OF HON. NEIL ABERCROMBIE, A U.S. REPRESENTATIVE
FROM HAWAII

Mr. Chairman, thank you for including four bills which I have introduced to
grant special exemption from the Jones Act in today's hearing. (H.R. 4469, H.R.
5226, H.R. 5227, and H.R. 5228).

The first, H.R. 4469, would grant exemption to a 47-foot cutter-rigged yawl,
Hazana, so that she may carry passengers on cruises between the Hawaiian islands
of Oahu and Molokai. As there is no vessel currently active on this route, Hazana
will be able to provide another view of Hawaii, one now only seen by a selected few.

Hazana has a special history. Built in Holland in 1979, Hazana was severely dam-
aged in a hurricane at sea in 1984. In turn, Jeff L. Hossellman, a U.S. citizen and
resident of Hawaii, purchased the vessel from an insurance company as a total loss
for $42,000. Mr. Hossellman has since rebuilt the vessel in the United States and
can proudly claim she now has a market value of approximately $150,000.

The second bill, H.R. 5228, would grant exemption to a 28-foot vessel, Delphinus II
which was purchased from the U.S. manufacturer, Delta Boats Inc., in Florida on
May 3, 1990 by Marine Charters Inc. The corporation had three directors at this
time, two U.S. citizens and one Japanese national. V/hen a name change application



67

was requested by Marine Charters, Inc. through the U.S. Coast Guard Seattle office,
Marine Charters, Inc. was informed that the Coast Guard had a problem with a for-
eign national being a director in a three-director corporation which needs two direc-
tors for a quorum. Marine Charters Inc. promptly amended its bylaws, increasing
the number of its directors to four, three U.S. citizens and one foreign national
Through this action, the corporation fully satisfies the citizenship requirement for
vessel documentation. However, a waiver is necessary for the corporation to gain
coastwise recreation status. Delphinus II was built in the United States and would
be used to continue a dive tour operation in Maui.

My third bill, H.R. 5226, would exempt an 11-year-old boat, Touch of Class, for use
as a six-passenger charter fishing boat in the waters off Maui, Hawaii. Although
Touch of Class was built in Taiwan, it has been redesigned for comfort with Ameri-
can-made engines. Touch of Class, a 50-foot trawler type vessel, has 2 electric heads,
3 staterooms, a large galley salon, flybrtdge, forward and aft decks, and Ford
Lehman engines. The owner has already acquired a commercial charter fishing
permit to operate in Maui waters and awaits a Jones Act waiver before he can
being his operations.

The fourth bill, H.R. 5227, would grant exemption to the vessel Liquid Gold,
which is currently homeported in Honolulu-Kailua-Kona, Hawaii is the hailing
port. Although Liquid Gold was built in the United States, it was at one time
owned by a Venezuelan. Because of this prior alien ownership, the vessel has not
been eligible for coastwise trade restrictions under the Department of Transporta-
tion regulations. An exemption would reverse this ineligibility so that the owner,
Mr. Dahlberg, could seek a trade change from pleasure to fisheries for Liquid Gold.

Mr. Chairman, your assistance in these matters is greatly appreciated. As you are
well aware, I am a strong supporter of American maritime enterprise. I believe
these exemptions fully comply with the spirit of the law. Again, thank you for your
time and attention.

PREPARED STATEMENT OF HON. C. THOMAS MCMILLEN, A U.S. REPRESENTATIVE
FROM MARYLAND

Good morning, Mr. Chairman, I am here this morning to ask for your support for
legislation I have introduced which would waive the requirements of the Merchant
Marine Act of 1920 for the vessels A Weigh of Life and Fifty-Fifty. While I am sup-
portive of the Merchant Marine Act, it would appear that denying coastwise trading
privileges to these vessels is not in keeping with the intent of the Act.

Last year (1991), Mr. Francis E. Donaldson purchased a 1989 40-foot, Pace Motor
Vessel, the A Weigh of Life, from Associated Yacht Brokers, located in Stevensville,
Maryland. Mr. Dnaldson s intent was to use the vessel for commercial charter fish-
ing off the Atlantic Coast. At that time he was unaware of the restriction of the
Merchant Marine Act of 1920. After purchasing the vessel, he asked the U.S. Coast
Guard to commercially document the vessel. It was at that point that Mr. Donald-
son learned the vessel could not be commercially documented because the hull was
made in Taiwan, even though -ll-of the hardware, the engines and machinery were
made and fitted in the U.S.A.

The second vessel, the Fifty-, fty, has an interesting history. Not only was the
vessel owned by a rather famous star in the golden age of radio and television (ED.
NOTE: Arthur Godfrey), but the Fifty-Fifty was also owned by the State of Maryland
and served as both the official State yacht and, for a time, the residence of Governor
Mandel. The current owner of the vessel, Mr. John K. Clifford provided me with a
memorandum in support of this legislation. Mr. Clifford makes the case far better
than I, and I have submitted the memorandum for the record to aid in your delib-
erations.

I would like to thank the Members of the Committee for this opportunity. I would
also like to complement the staff on their high degree of professionalism and thank
them for the cooperation that they have extended to me and my staff.

MEMORANDUM IN SUPPORT OF A BILL TO ALLOW THE MOTOR VESSEL
"FIFTY-FIFTYP1 TO ENGAGE IN COASTWISE TRADE

JOHN K. CLIFFORD

The Fifty-Fifty is a U.S.-documented 65-foot motor vessel. All her prior owners
have been U.S. citizens and attached hereto is a copy of her Abstract of Title. Of
particular note are two prior owners-the famous radio/television star, Arthur God-
frey, and the State of Maryland. While owned by the State of Maryland (Depart-
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ment of Natural Resources [DNRI), she was the Governor's yacht; and for almost
one year duz:ng Governor Mandel s administration, the vessel became "Government
House" replacing the land-bound structure on State Circle former referred to as the
Governor's Mansion but renamed "Government House."

The vessel was operated by DNR which chartered the vessel to various other
State agencies for entertaining both public and private company officials. The Fifty.
Fifty was a familiar sight cruising the Bay with 35 or so passengers aboard. Mary-
land has a very aggressive and successful marketing program for recruiting busi-
nesses to locate in the State. A cruise on the Fifty-Fifty was an important part of
the program as Maryland emphasized the quality of life in the Chesapeake Bay area
as an inducement to employees and officers of businesses considering relocating in
Maryland.

The vessel was declared surplus by the State, and I purchased the vessel with the
express and sole purpose of continuing its charter activities. Immediately upon ac-
quiring the vessel, she was inspected by representatives of the American Bureau ofShipping at the General Ship Repair in Baltimore, Maryland. The American Bureau
experts recommended that the vessel be scrapped. It then was painfully clear to me
why the State sold the vessel. Frankly, by that time, I was at the point of no return
so I elected to embark upon a restoration program which now is into its seventh
(7th) year. The work to rebuild the vessel has cost over $300,000. All work has been
done in Maryland shipyards and by Maryland contractors. The total spent on the
restoration to date is twice what the vessel cost when new. The Coast Guard Ab-
stract reveals that U.S. Customs duty was paid on the vessel upon its importation to
the U.S. at the Port of Miami where the Deputy Collector of Customs made the ap-
propriate notation in the Abstract on February 18, 1959.

e vessel was built during a period in time when "Made in U.S." were the magic
words and that meant that all her machinery was American made. This includes
the Detroit Diesels (main propulsion), ONAN Generator, Sperry Auto Pilot, and all
navigation equipment. She now has a new steel bottom courtesy of Maryland ship-
yards, and herein the irony. New'steel installed in Maryland most likely came from
Korea, whereas when the keel was played originally in 1955, it is a virtual certainty
that the steel came from the United States.

As a former naval officer in World War II and a licensed U.S. Coast Guard
master, I share the concern of the Coast Guard for safety. By requiring a certificate
of inspection, the Coast Guard is able to keep unseaworthy vessels off the charter
market. When I purchased the Fifty-Fifty and embarked upon the massive restora-
tion, I had absolutely no idea that the vessel had a fatal disability and the charter
activity by the State of Maryland would be held to be illegal by existing Coast
Guard regulations. I was advised by the Coast Guard, first verbally and then in
writing, that Coast Guard officials are not permitted even to inspect the vessel. At-
tached hereto and marked Exhibit "B" is a letter from the Coast Guard which, in
material part, is quoted:

"A coastwise endorsement is required for certification; 46 U.S.C. 12106(b) per--
mits only those vessels with a document endorsed for coastwise trade to engage
in coastwise trade. Paragraph (a) of the same section requires the vessel to have
been built in the United States, captured in war or '***. Your vessel cannot be
inspected for certification WITHOUT THE ENDORSEMENT." (emphasis
added).
"Only an act of Congress will allow your vessel to be endorsed for coastwise
trade. This has been done in the past and I recommend that you contact your
congressional Representative's office and discuss this possibility."

In view of the vessel's unique history, an application is being filed to have the
vessel listed on the National Historic Registry.

The vessel has been listed in the data base of Coast Guard Station Baltimore of
vessels being available for spill response in connection with the formation of a "mos-
quito fleet" which would augment the U.S. Coast Guard and State resources. At-
tached hereto is a letter dated 03 January 1990 from the Coast Guard regarding the
"mosquito fleet' as well as a letter from Congressman McMillen supporting the con-
cept. All this is set forth as an indication of my desire to participate on a volunteer
basis in helping preserve the Chesapeake Bay.

The recession has desecrated the boating industry and more vessels and jobs are
being lost. The "day charter" business almost is nonexistent in the Annapolis area
except for one large special purpose vessel which takes out people for brief harbor
cruises.

In an effort to keep us "afloat," we were planning a series of cruises from Annap-
olis to Atlantic City. No vessel is servicing that route, and we have been encouraged
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by people who "know the market" that it might be successful. To undertake this
route, we would generate more than fifteen (15) jobs by hiring three (3) additional
full crews. This also has a significant ripple effect as diesel fuel is a big item (pro-
posed 20 cent tax on diesel fuel and the vessel would burn almost 500 gallons per
trip), annual hauling and maintenance which keeps a crew of three (3) busy, materi-
als and supplies, etc. If the Fifty-.Fifty is not allowed to "work," it will be not only a
severe financial hardship but a financial disaster. I will have no alternative other
than to decommission the vessel and the normal crew of 3 will be out of work. Also
there will be no more shipyard work.

A vessel this age requires high maintenance and its configuration is such it does
not lend it for purely private use. The State remodeled the vessel to carry the 35+
passengers and it was perfect for its intended use. Now to find that the vessel is
prohibited from doing what it did in the preceding ten (10) years renders the vessel
worth a fraction of its inherent value and cost.

If the vessel is not allowed to "work," what will happen is that it will be sold for
around one-third of the restoration costs and will end up in Florida as a hybrid
condo "live-aboard," tied to a dock to waste away. The bottom line would be existing
jobs lost, no new jobs generated, and the end of a line for a magnificent vessel. That
would be a pity!

[ED. NOTE: Enclosure can be found in the subcommittee files.]

PREPARED STATEMENT OF HON. CHRISTOPHER COX, A U.S. REPRESENTATIVE

FROM CAIUFORNIA

Thank you very much, Mr. Chairman, for the opportunity to speak today before
the Subcommittee in support of my legisl tlM,H.R.5163, which would permit issu-
ance of a certificate of documentation for employment in the coastwise trade of the
United States for the Wild Goose. The 136-foot yacht, now owned by Mr. Alex Koz-
loff of Irvine, California, was the late actor John Wayne's pride and joy for the last
13 years of his life. Now the yacht is undergoing substantial renovation to return it
to the state it was in during John Wayne's lifetime, so that the many fans and ad-
mirers of John Wayne can share and enjoy this experience.

Unfortunately, the Wild Goose, which has a long history of service to the United
States as a U.S. Navy minesweeper during and after World War II, was owned brief-
ly by a Canadian and now is unable to engage in U.S. coastwise trade. My legisla-
tion will enable the Wild Goose to engage in U.S. coastwise trade, so that the sub-
stantial investment that Mr. Kozloff and his partners have made to restore the
yacht can be enjoyed by the Duke's fans and others.

Since Mr. Kozloff was not aware of the foreign ownership at the time of purchase,
and since the boat has a long and distinguished history in service to both our coun-try -aid-tone- ~t oUr m --Tbee&iiii-m, -ure -- the -Committee to grant the
waiver for Wild Goose.

Again, Mr. Chairman, I would like to thank you and the other Members of the
Subcommittee for your consideration of this matter.
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V

102D CONGRESS
1ST SESSION H.R. 3005

To clear certain impedimenta to the licensing of a vessel for employment
in the coastwise trade and fisheries of the United States.

IN THE HOUSE OF REPRESENTATIVES

JuLY 23, 1991
Ms. KAPR introduced the following bili; which was referred to the

Committee on Merchant Marine and Fisheries

A BILL
To clear certain impediments to the licensing of a vessel

for employment in the coastwise trade and fisheries of
the United States.

I Be it enacted by the Senate and House of Repiwenta-

2 ties of the United States of Anerwa in Congm assembled,

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Merchant Marine Act, 1920 (46 App. U.S.C. 883),

6 as applicable on the date of this Act, the Secretary of the

7 department in which the Coast Guard is operating may

8 issue a certificate of documentation for the vessel Miss

9 Joan, State of Ohio, registration number 3250 X
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102D CONGRESS
1ST SESSION H.R . 3086

To clear certain impediments to the licensing of a nssel for employment
in the coastwise trade and fisheries of the United States.

IN THE HOUSE OF REPRESENTATIVES

JuLy 29, 1991
Mr. DAvis introduced the following bill; which was referred to the Committee

on Merchant Marines and Fisheries

A BILL
To clear certain impediments to the licensing of a vessel

for employment in the coastwise trade and fisheries of
the United States.

1 Be it enacted by the Senate and House of Representa-

2 tites of the United States of America in Congress assembled,

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Merchant Marine Act, 1920 (46 App. U.S.C. 883),

6 as applicable on the date of this Act, the Secretary of the

7 department in which the Coast Guard is operating may

8 issue a certificate of documentation for the vessel Barge

9 MM 262 United States official number 298924.
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102D CONGRESS
2H. R. 4191

To clear certain impediments to the licensing of the vessel SOUTHERN
YANKEE for employment in the coastwise -ade of the United States.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 5, 1992
M1r. REED introduced the following bill; which was referred to the Committee

on Merchant Marine and Fisheries

A BILL
To clear certain impediments to the licensing of the vessel

SOUTHERN YANKEE for employment in the coastwise
trade of the United States.

I Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That notwithstanding sections 12105, 12106, and 12107

4 of title 46, United States Code, and section 27 of the Mer-

5 chant Marine Act, 1920 (46 App. U.S.C. 883), the Sec-

6 retary of the department in which the Coast Guard is op-

7 erating may issue a certificate of documentation for the

8 vessel SOUTHERN YANKEE (official number 976653)

9 authorizing the vessel to engage in the coastwise trade of

10 the United States.



102D CONGRESS
2H.R. 4469

To clear ertain impediments to the licnig of the vessel HAZANA for
employment in the co stwis trd of the United States.

IN THE HOUSE OF REPRESENTATIVES
M(ACH 12, 1992

Mr. AmeZoCROxar introduced the folowing bill; which was referred to the
Committee on Merchant Marine and Fuheri

A BILL
To clear certain impediments to the licensing of the vessel

HAZANA for employment in the coastwise trade of the

United States.

I Be it enacted by tOe Sente and Hose of Rqersnta-

2 tive of the United State of Ameriea in Congrs asembled,

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Merchant Marine Act, 1920 (46 App. U.S.C. 883),

6 as applicable on the date of the enactment of this Act,

7 the Secretary of the department in which the Coast Guard

8 is operating may issue a certificate of documentation au-

9 thorizing the vessel HAZANA, Hawaii State Registration

1 Number HA9219D, to engage in the coastwise trade of

2 the United States.
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102D CONGRESS
2D SESSION H. . 4719

To authorize issuance of a certificate of documentation for employment in
tW, 'oastwise trade of the United States for the vesseI49-68.0

FFr7I, F/fTY

IN THE HOUSE OF REPRESENTATIVES

MAWcH 31, 1992

Mr. McMuaLEx of Maryiand introduced the following bill; which was referred
to the Committee on Merchant Marine and Fisheries

A BILL
To authorize issuance of a certificate of documentation for

employment in the coastwise trade of the United States
for the vessel 50-50.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congrss assembled,

3 That notwithstanding section 27 of the Merchant Marine

4 Act, 1920 (46 U.S.C. App. 883) and section 12106 of title

5 46, United States Code, the Secretary of the department

6 in which the Coast Guard is operating may issue a cer-

7 tificate of documentation for employment in the coastwise

8 trade of the United States for the vessel 50-60 United

9 States official number 272866. -x-T- j 7/f7
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V

102D CONGRESS
2D SESSION H.R. 4802

To authorize issuance of a certificate of documentation for employment in
the coastwise trade of the United States for the vessel Mariposa.

IN THE HOUSE OF REPRESENTATIVES

ARaL 7, 1992

Mr. Jo.ms of North Carolina introduced the following bill; which was referred
to the Committee on Merchant Marine and Fisheries

A BILL
To authorize issuance of a certificate of documentation for

employment in the coastwise trade of the United States
for the vessel Mariposa.

I Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 That, notwithstanding section 27 of the Merchant Marine

4 Act, 1920 (46 App. U.S.C. 883) and section 12106 of title

5 46, United States Code, the Secretary of the department

6 in which the Coast Guard is operating may issue a cer-

7 tificate of documentation for employment in the coastwise

8 trade of the United States for the vessel Mariposa, United

9 States official number 982102.



102D CONGRESS
2D8281NHo.R. 4987

To clear certain impediments to the licensing of a sel for employment
in the coutwiss trade and fisheries of the United States.

IN THE HOUSE OF REPRESENTATIVES

Apan 9 1992

Mr. GCMREST introduced the following bill; which was referred to the
Committee on Merchant Marine and Fisheries

A BILL
To clear certain impediments to the licensing of a vessel

for employment in the coastwise trade and fisheries of
the United States.

1 Be it enacted by the Senate and House of Representa.

2 titmw of the United States of America in Congress assembled,

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Merchant Marine Act, 1920 (46 App. U.$.C. 883),

6 as applicable on the date of this Act, the Secretary of the

7 Department in which the Coast Guard is operating may

8 issue a certificate of documentation for the following ves-

9 90W

1 (1) Bmrr z SPRr.-(United States official

2 number 584780).

3 (2) BLuBJAcTr.-(United States official num-

4 ber 973459).

5 (3) JUmTyEE.-(United States official number

6 582812).

- 4 .' " , - , , , -. . . - ' '. 00. ' 0 1 _W_ 'I I "..k _ , , ' , '0 '_ ' - Y . '- ,



102D CONGRESS
2D SESSION HeR, 5094

To authorize issuance of a certificate of documentation for employment in
the coastwise trade of the United States for the vessel A VEIGH
OF LIFE.

IN THE HOUSE OF REPRESENTATIVES

MAY 6, 1992

Mr. McMrLL. of Maryland introduced the following bill; which was referred
to the Committee on Merchant Marine and Fisherie.

A BILL
To authorize issuance of a certificate of documentation for

employment in the coastwise trade of the United States

for the vessel A WEIGH OF LIFE.

I Be it enacted by the Senate and House of Representa-

2 tives of the United States ofAmerica in Congress assembled,

3 That notwithstanding section 27 of the Merchant Marine

4 Act, 1920 (46 U.S.C. App. 883) and section 12106 of title

5 46, United States Code, the Secretary of the department

6 in which the Coast Guard is operating may issue a cer-

7 tificate of documentation for employment in the coastwise

8 trade of the United States for the vessel A WEIGH OF

9 LIFE, United States official number 973177.



102D CONGRESS
2DSxHo.R. 5128

To authorize a ertificate of documentation for the vessel REDDY JANE.

IN THE HOUSE OF REPRESENTATIVES
MaY 7, 1992

Mr. Plczmrf introduced the fol bill; which was rsobmd to the
Committee on Merchnt Marine and Fisherin

A BILL
To authorize a certificate of documentation for the vessel

REDDY JANE.

1 Be it enacted by the Senate and House of Representa-

2 tim f the United State of America in Conrw awmbed

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Keant Marine Act, 1920 (46 App. U.S.C. 883),

6 as applicable on the date of the enactment of this Act,

7 the Seoreta:y of the department in which the Coast Guard

8 is operating may issue a certificate of documentation for

9 the vess REDDY JANE (official number 928388).
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.02D CONGRESS
2D SESSION H .R. 5148

To clear certain impediments to the licensing of a vessel for employment
in the coutwise trade and fisheries of the United States.

IN THE HOUSE OF REPRESENTATIVES

MAY 12, 1992
Mr. Youxo of Alaka introduced the following bill; which was referred to the

Committee on Merehant Marine and Fisheries

A BILL
To clear certain impediments to the licensing of a vessel

for employment in the coastwise trade and fisheries of
the United States.

1 Be it enacted by the Seate and Hous of Reprsta-

2 tiva of tie United State ofAmerica in Congrew smble

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

$ the Merchant Marine Act of 1920 (46 App. U.S.C. 883),

6 as applicable on the date of this Act, the Secretary of the

7 Department in which the Coast Guard is operating may

8 issue a ertificate of documentation for the vessel

9 Seahorse, United States official number 516343.
A
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102D CONGRESS
2H. R 5163

To authorize issuance of a certificate of documentation for employment in
the coastwise trade of the United States for the vessel Wild Goose.

IN THE HOUSE OF REPRESENTATIVES
MAY 13, 1992

Mr. Cox of California introduced the foowing bill; which was referred to the
Committee on Merchant Mauire and Fisheries

A BILL
To authorize issuance of a certificate of documentation for

employment in the coastwise trade of the United States
for the vessel Wild Goose. -

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of Ameria in Congress assembled,

3 That notwithstanding section 27 of the Merchant Marine

4 Act, 1920 (46 U.S.C. App. 883) and section 12106, of

5 title 46, United States Code, the Secretary of the depart-

6 meant in which the Coast Guard is operating may issue

7 a certificate of documentation with appropriate endorse-

8 ment for employment in the coastwise trade of the United

9 States for the vessel Wild Goose, United States official

10 number 290117.
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102D CONGRESS
SESSION H R. 5190

To clear certain impediments to the licensing of a vessel for employment
in the coastwise trade and fisheries of the United States.

IN THE HOUSE OF REPRESENTATIVE

MAY 14, 1992

Mrs. BENTLY introduced the following bill; which was referred to the
Committee on Merchant Marine and Fisheries

A BILL
To clear certain impediments to the licensing of a vessel

for employment in the coastwise trade and fisheries of
the United States.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That, notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Merchant Marine Act, 1920 (46 App. U.S.C. 883),

6 as applicable on the date of this Act, the Secretary of the

7 department in which the Coast Guard is operating may

8 issue a certificate of documentation for the vessel NORTH

9 ATLANTIC, United States official number 695377.



102D CONGRESS
21 SESSION H.R. 5197

To clear certain impediments to the licensing of a vessel for employment
in the coastwise trade and fisheries of the United States.

IN THE HOUSE OF REPRESENTATIVES

MAY 18, 1992
Mr. DAvIS introduced the followiing bill; which was referred to the Committee

on Merchant Marine and Fisheries

A BILL
To clear certain impediments to the licensing of a vessel

for employment in the coastwise trade and fisheries of

the United States.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That notwithstanding sections 12105, 12106, 12107, and

4 12108 of title 46, United States Code, and section 27 of

5 the Merchant Marine Act, 1920 (46 App. U.S.C. 883),

6 as applicable on the date of this Act, the Secretary of the

7 department in which the Coast Guard is operating may

8 issue a certificate of documentation for the vessel the Day

9 Dream, United States Official number 644805.



83

102D CONGRESS
2DHSESSION Ho Re 5226

To authorize a certificate of documentation for the vessel Touch of Class.

IN THE HOUSE OF REPRESENTATIVES

MAY 20, 1992

Mr. ABERRVMNE introduced the following bill; which was referred to the
Committee on Merchant Marine and Fisheries

A BILL
To authorize a certificate of documentation for the vessel

Touch of Class.

I Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 SECTION 1. CERTIFICATE OF DOCUMENTATION.

4 Notwithstanding sections 12106, 12107, and 12108

5 of title 46, United States Code, and se ion'2 e the Mer-

6 chant Marine Act, 1920 (46 App. U.S.C. 883), a:; applica-

7 ble on the date of enactment of this Act, the Secretary

8 of Transportation may issue a certificate of documentation

9 for the vessel Touch of Class, United States official num-

10 ber HA8762E.



102D CONGRESS
2H.R. 5227
To authorize a certificate of documentation for the vessel Liquid Gold.

IN THE HOUSE OF REPRESENTATIVES

MAY 20, 1992
Mr. ABEROcRoMBE introduced the following bill; which was referred to the

Committee on Merchant Marine and Fisheries

A BILL
To authorize a certificate of documentation for the vessel

Liquid Gold.

1 Be-Aenacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 SECTION 1. CERTIFICATE OF DOCUMENTATION.

4 Notwithstanding sections 12106, 12107, and 12108

5 of title 46, United States Code, and section 27 of the Mer-

6 chant Marine Act, 1920 (46 App. U.S.C. 883), as applica-

7 ble on the date of enactment of this Act, the Secretary

8 of Transportation may issue a certificate of documentation

9 for the vessel Liquid Gold, United States official number

10 618121.



102D CONGRESS
2D SESSION H. . 5228

To authorize a certificate of documentation for the vessel Delphinus If.

IN THE HOUSE OF REPRESENTATIVES

MAY 20, 1992
Mr. ABERCROMBIE introduced the following bill; which was referred to the

Committee on Merchant Marine and Fisheries

A BILL
To authorize a certificate of documentation for the vessel

Delphinus II.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 SECTION 1. AUTHORITY TO ISSUE.

4 Notwithstanding sections 12106, 12107, and 12108

5 of title 46, United States Code, and section 27 of the Mer-

6 chant Marine Act, 1920 (46 App. U.S.C. 883), as applica-

7 ble on the date of enactment of this Act, the Secretary

8 of Transportation may issue a certificate of documentation

9 for the'vessel Delphinus H, United States official number

10 958902.
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The Honorable Walter B. Jones
Chairman
Committee on Merchant Marines and

Fisheries
1334 Longworth HO
Washington, D.C. 20515

Dear Walter:

I an writing this letter in support of H.R. 4719, Congressman
Tom McMillen's private relief legislation to authorize the Coast
Guard to issue a certificate of documentation for employment in the
coastvise trade of the United States for the vessel The Fifty-Fifty.

Due to the rich and illustrious history of The Fifty-Fifty, it
would be unfortunate if the vessel wore forced to cease operation in
Maryland waters. The tremendous restoration efforts undertaken by
its current owner, Jack Clifford, would be wasted and much needed
jobs that could be provided by employment of the vessel in the
coastwise trade would be lost without a certificate of
documentation. I would greatly appreciate your favorable
consideration of this bill when your committee holds hearings on
private relief legislation.

With warmest regards, I an

Sincerely your.,

STENY P. YER

PS'IO 04 41CYCtD PAMIR
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May 14, 1992

U.S. HOUSE OF REPRENSATIVES
Coimittee on Merchant Marine and Fisheries
Roan 1334, Longworth House Building
Washinton, D.C. 20515-6230

ATIN: Subcomittee on Merchant Marine

RE: REDDY JANE (Official num-bi:r 928388)

Dear SS=x:

Men I purchased the REDDY-JANE (x Sneaky Snake), I was under the
belief that the documentation the boat had was sufficient for com-
mercial use.

I would like the request the Comittee see fit to grant the proper
documentation so that I may put this fine old boat to work.

The REDMY JANE is a sound vessel, with great potential as a work
boat. In the beginning, two people will be employed, and the
potential for growth is unlimited.

Without your assistance, as well
I will be forced to sell it.

as the proper papers for this boat

Thanking you in advance for your cooperation in this matter.

Sincerely,

RE Y JANE

-Z



CLASSIC CHARTERS OF CHARLEVOIX
% ordon And Susan Van Wisren - 12735 Pa.BSian LenS* Chaftvb. MI 49720 * (5s) 547.219S

April 17, 1992

Ms. Rebecca Die
Ford Building
Room 538, 3rd and D Street, S.W.
Washington, D.C. etO?-

Dear Ms. Diet

As per our telephone conversation r am writing this letter to
explain my predicament with the Jones Act.

Last year when I decided to retire as Superintendent of
Schools in Charlevoix, Michigan I embarked on a plan to establish
a sailboat chartering service here in Charlevoix. I purchased a
43-foot Hans Christian Sailboat because of its superior
construction and stability. Upon retirement 2 embarked on a full
year renovation project to bring the boat up to what I consider a
standard for chartering. I also took classes and studied for a
Captain's Licenae. In December of 1991 Z was granted a license to
serve as Master of Great Lakes or Inland $team, Motor or
Auxiliary Sail Vessels of not more than 50 gross tons, also,
operator of uninepected passenger carrying vessels as defined in
the Act of August 26p 1983, upon near-coastal waters.'

I have incurred a tremendous amount of expense in not only
renovating the boat but becoming qualified as a captain.

Last fall I began correspondence with J. L. Converse,
Commander, U. a. Coast Guard in St. Ignace. Michigan for the
purpose of seeking information on getting my boat licensed by the
Coast Guard. Mr. Converse was very cooperative and forwarded
material regarding licensing of the boat. I recently began to
pursue the process of licensing and found that the Jones Act
prohibits boats built outside of the U.S. from being used
commercially in the United States. Because my boat was built in
Taivan I have a real problem.

The boat was purchased on December 12, 1991. Enclosed you
will find copies of the Certificate of Documentation, the Bill of
Sale, my Master Captain's License, and a brochure which fully
describes the vessel.

I do appreciate your prompt reply by telephone and I hope all
the needed information is enclosed. If additional information is
needed please feel free to call me at area code 616-547-2195.

Your cooperation in this matter is appreciated, and I am
looking forward to your reply.

Sincerely,

Gordon Van Wieren
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PART II: TRANSFER OF CERTAIN VESSELS
FROM THE NATIONAL DEFENSE RESERVE
FLEET TO NONPROFIT ORGANIZATIONS, OR
TO ALLOW NONPROFIT ORGANIZATIONS TO
SCRAP NDRF VESSELS AND USE THE PRO-
CEEDS THEREFROM

PREPARED STATEMENT OF HON. WALTER B. JONES, A U.S. REPRESENTATIVE FROM
NORTH CAROLINA, AND CHAIRMAN, SUBCOMMITrEE ON MERCHANT MARINE

We will now receive testimony on several bills that would allow the transfer or
use of vessels from the National Defense Reserve Fleet (NDRF).

In particular, we have before us H.R. 2832, a bill I introduced, which would au-
thorize the transfer of three vessels to the nonprofit organization Life International.
In addition, we also have before us H.R. 3036, introduced by Mr. Anderson and H.R.
1043, introduced by Mr. Rohrabacher, which would authorize the transfer of vessels
from the NDRF to Assistance International, Inc., a nonprofit organization.

Another bill, S. 1973, would authorize the transfer of a vessel to the city of
Warsaw, Kentucky, for the promotion of economic development and tourism. Also,
the National Historic Museum Fleet of San Francisco and the Association for the
Preservation of the Presidential Yacht Potomac will propose that they be allowed to
scrap NDRF vessels and use the proceeds for their nonprofit purposes.

PREPARED STATEMENT OF HON. DANA ROHRABACHER, A U.S. REPRESENTATIVE
FROM CALIFORNIA

I appreciate this opportunity to present testimony in support of 1I.R. 1043, my bill
to allow Assistance International, Inc. to acquire three vessels for use in vocational
training programs consistent with A.I.D. microenterprise programs.

Assistance International, Inc. is a volunteer-based organization which seeks to
teach and implement the principles of capitalism and entrepreneurship to the Third
World. This organization sends successful entrepreneurs (volunteers), teamed with
local experts, to lesser developed nations where cottage industries are developed.
These businesses offer employment, self-sufficiency and esteem to areas that have
only known poverty and dependence.

The three vessels that Assistance International Inc. is seeking to acquire, M/V
Mizar, M/V Mirfac, and R/V Conrad, would be used to train students from the Car-
ibbean and Central America in the operation of these types of vessels. Additionally,
the Mizar would serve as the regions' first mobile disaster task force, helping people
who are harmed by hurricanes, earthquakes, and fires. The Mirfac is primarily a
cargo vessel, which would train students in marine diesel mechanics, carpentry, and
other shipboard skills.

The R/V Conrad is, in addition to its training mission, a research-type vessel that
would act as a floating facility for university scholars and economic experts to
define viable, ongoing marine economic programs.

I urge the Subcommittee to favorably consider the request of Assistance Interna-
tional, Inc. to acquire these vessels.

(91)

57-271 0 - 92 - 4



102D CONORES8
18? 88oN H .R 1043

To direct the Administrator of the Maritime Administration to convey property to
Assistance, International, Inc.

IN THE HOUSE OF REPRESENTATIVES

FUDuzUAY 20, 1991

Mr. ROHIABACHMI introduced the following bill; which was referred to the
Committee on Merchant Marine and Fisheriem

A BILL
To direct the Administrator of the Maritime Administration to

convey property to Assistance, International, Inc.

1 Be it enacted by the Senate and House of Repreaenta-

2 tivee of the United States of America in Congress assembled,

3 SECTION 1. CONVEYANCE OF VESSELS.

4 The Administrator of the Maritime Administration shall

5 convey, without compensation, all right, title, and interest of

0 the United States in and to the vessels "M.V. MIZAR" and

7 "M.V. MIRFAC" to Assistance, International, Inc. for use

8 in emergencies, vocational training, and economic develop-

9 ment programs.

1 SEC. . DELIVERY.

2 Delivery of the vessels conveyed pursuant to section 1

3 shall occur at the location of the vessels on the date of enact-

4 ment of this Act.
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102D CONGRESS

8H.R. 2832
To amend Public Law 97-360.

IN THE HOUSE OF REPRESENTATIVES

JULY 9, 1991
Mr. Jo ~s of North Carolina introduced the following bill; which was referred

to the Committee on Merchant Marine and Fisheries

A BILL
To amend Public Law 97-360.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States ofAmerica in Congress assembled,

3 That Public Law 97-360 (96 Stat. 1718-19), as amend-

4 ed, is amended by striking sections 6 and 7 and inserting

5 in lieu thereof:

6 "SEC. 6. This Act. shall apply to the United States

7 Ship General Nelson M. Walker, P2-SE2-R1. This Act

8 shall also apply to vessels transferred to the National De-

9 fense Reserve Fleet under section 7.

10 "SEC. 7. The following vessels shall be transferred

11 to the National Defense Reserve Fleet:

1 "(a) United States Ship General William 0.

2 Darby, P2; and

3 "(b) United StAtes SMp"P mouth Rock, LDS-

4 29.

5 "SEC. 8. This Act shall expire by its terms on Octo-

6 ber 22, 1996.".
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102D CONGRESS
1ST SESSION H. R. 3036
To direct the Secretary of Trnsportation to coney certain vesls to

Assistance, International, Inc.

IN THE HOUSE OF REPRESENTATIVES
JuLY 25, 1991

Mr. A.XDE-RSO\ introduced the following bill; which was referred to the
Committee on Merchant Marine and Fisheries

A BILL
To direct the Secretary of Transportation to convey certain

vessels to Assistance, International, Inc.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assemblk

3 SE"ION 1. CONVEYANCE OF vESSm .

4 (a) CONVEYANCE.-Notwithstanding any other law,

5 the Secretary of Transportation may convey, without corn-

6 pensation and by not later than September 30, 1996, all

7 right, title, and interest of the United States Government

8 in and to the vessels MV. MIZAR, MV. M]RFAC, and

9 IV. CONRAD to the no roflt-eorporation Assistance,

10 International, Inc. (hereinafter in this Act referred to as

1 the "recipient"), for use in emergencies, vocational train-

2 ing, and economic development programs.

3 (b) CONDrroNs.-As a condition of any vessel con-

4 veyance under this section, the recipient shall agree--

5 (1) to use the vessel solely for nonprofit activi-

6 ties;

7 (2) to not use the vessel for commercial trans.

S portation purposes in competition with any United

9 States-flag vessel;



95

10 (3) to make the vessel available to the Govern-

I I ment whenever use of the vessel is required by the

12 Government;

13 (4) that whenever the recipient no longer re-

14 quires the use of the vessel for its nonprofit activi.

15 ties, the recipient shall-

16 (A) at the discretion of the Secretary,

17 reconvey the vessel to the Government in as

18 good a condition as when it was received from

19 the Government, except for ordinary wear and

20 tear; and

21 (B) deliver the vessel to the Government at

22 the place where the vessel was delivered to the

23 recipient;

24 (5) to hold the Government harmless for any

25 claim arising after conveyance of the vessel, except

1 for claims against the Government arising during

2 use of the vessel by the Government under para-

3 graph (3) or (4); and

4 (6) to any other conditions the Secretary con-

5 siders appropriate.

6 (c) DzLmVRY-The Secretary shall deliver each yes-

7 sel conveyed under this section to the recipient-

8 (1) at the place where the vessel is located on

9 the date of the enactment of this Act;

10 (2) in its condition on July 25, 1991, except for

11 ordinary wear and tear occurring after that date;

12 and

13 (3) without cost to the Government.
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CO NGRESSS. 1973

IN THE HOUSE OF REPRESENTATIVES
NovzxIaU is, 1"1

Retrrd to tbe Comaiw on Mwa t IKsam ad FA

AN ACT
To authorize the Secretary of Transportation to transfer

a vessel to the City of Warsaw, Kentucky.

1 Be it enacted by the enate and House of Representa.

2 tims of the United States of Ameio in Congress assembe4

3 SEnON 1. AthORMr TO CONVEY VESSM

4 Notwithstanding any other provision of law, the See.

5 retary of Transportation may convey to the City of War-

6 saw, Kentucky, without consideration, for use by the City

7 for the promotion of economic development and tourism,

8 all right, title, and interest of the United States in a vessel

9 which-

10 (1) is in the National Defense Reserve Fleet on

S1I the date of the enactment of this Act;

12 (2) has no usefulnesa to the United States Gov.

13 ernment; and

1 (3) is scheduled to be scrpped.

2 wc. . coDmom.

3 At the request of the City of Warsaw, Kentucky, the
4 Secretary of Transportation is authorized to deliver the

5 vessel referred to in section 1-

6 (1) at the place where the vessel is located on
7 the date of the approval of the conveyance;

8 (2) in its condition on that date; and

9 (3) without cost to the United States Govern.

10 ment.

I SC. & TIM ATIO OF ALM ORIy.

12 The authority of the Secretary of Transportation

13 under this Act to convey a vessel to the City of Warsa,

14 Kentucky, &ha expire 24 months after the date of the

I enactment of this Act.

Paaed the Senate November 14 (legislative day, No-
vember 13), 1991.

Attat: WALTER J. STEWART,
Secretary.
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ROMWL V. OILLUMS Affi ANY to lie LITTU"

emWalter BDn TgoS s-T
Chairman, Pt CAtA V.4

Committee on Merchanton""

Marine and Fisheries
1334 Longworth H.O.B.Washington, D.C. 20515

Dear Mr. Chairman:

I am writing to request your support for legislation that I intend to introduce which

will serve a great public nterest and make wise use of surplus vessel', i:om the
National Defense Reserve Fleet (NDRF). Specdflcally, my legislation will-enable the
Association for the Presrvation of the Presidential Yacht Potomac to obtain the
rights, title and interest of a surplus vessel in the NDRF and use the funds from the
sale of the ship for the puirpose of completing the restoration of the USS Potomac
and to defray its operating expenses.

The USS Potomac is the Presidential Yacht of the late President Franklin D.
Roosevelt. It has undergone extensive refurbishment and has recently been
certified as a National Historic Landmark. The vessel will be docked at the Franklin

oelano Roosevelt Memorial Pier in Oakland, California. This ship will constitute

the only memorial to President Roosevelt, west of the Rocky Mountains. The
Potomac will also be used as a floating classroom for Northern Califrnia
schoolchildren studying the Great Depression, the World War UI years, and the New
Deal.

The Association is a non-profit, public benefit corporation whose purpose is to
"organize, dirct and sustain the communty effort necessary to restore, operate and

preserve the Presidential Yacht Potomac, an historic vessel of national significance
in order to provide continual educational opportunities for members of the public."

Last year, the POTOMAC Assodation submitted an application to.the Maritime
Administration to obtain title of a vessel to be mothballed " from the National
Defense Reserve Fleet. Unfortunately It was MarAds inrpretation that the
preservation of the Potomac would not specificallyfunction as a memorial to

merchant mariners, and therefore the Association would not qualify to receive title
to a vessel under this program.

Since the Potomac will serve such an historic and educational purpose to the
citizens and visitors of Northern California, I believe that it would be an extremely

whe and appropriate use of a surplus NDRF vessel to allow the POTOMAC
Association to obtain tile to such a vessel to help defray additional refurbishment
and operating costs. I hope that your Committee will support passage of such
legislation this year. Thank you.

Member of nress
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5-27-92

U. S. House of Representatives
Committee on Merchant Marine and Fisheries
Room 1334, Longworth House Office Building
Washington, D.C., 20515

Re: Assistance International

Dear Mr. Jones:

On behalf of Assistance International, I want to thank )pu
for the opportunity of presenting our request to the committee
for the Conrad and the Tioga County.

After Mr. Taylors questions regarding lobster and shrimp, I
am afraid that in our effort to be brief, we may have left the wrong
impression regarding our involvement in those industries. -

Allow me to clarify this matter concerning the Conrad and the
Tioga County. These vessels primary function will be that of
Marine Vocational Training. This will include all standard ship-
board skills and in addition will include marine construction skills,
diesel engine repairs, welding, electricity, disaster relief and more.

The secondary use of these vessels will be for the formulation
of new industry within the country including marine construction,
transportation infrastructure, fisheries, fisheries management, and
conservation. As an example, the shrimp and lobster grounds in all
of Central America are currently being over harvested and this over
harvesting is one of the primary areas of concern for the govern-
ments of that area. They would like to see a cut back in the over
producing areas by utilizing quotas and other resource management
tools that have been proven successful in U.S. waters. In addition,
they would like to have their existing local fishermen retrained for
new species that will meet the protein requirements so desparately
needed by the local population. Thus, in addition to meeting the
food needs of their people they will increase the economic stability
of the country and therefore minimize the potential for future civil
unrest.

In summary, these vessels will be put to good use and will not
only help the Central American people, but we here in the U.S. as
well, as they are used to provide Vocational Training, Disaster Relief,
Economic Development, Food Source Development and Resource Management.
In each and every area of assistance the end result is civil peace
through economic stability thus giving the neighbors- of our country a
hand up instead of a hand out.

Sincere

Capt in FredSabr
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ASSISTANCE INTERNATIONAL
REQUEST

The Moter Vessel Tioga County
an L.S.T.

and

The Robert D. Conrad
A Research Vessel
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ASSISTANCE INTERNATIONAL
P.O. BOX 955 Longbeach,Ca. 90801 OFFICE (310)432-3016 FAX (213)435-4277

17618 S.E. 102ND Renton, Wa. OFFICE (206) 226-7680 FAX (206) 226-6222

UTILIZING PRACTICAL ENTREPRENEUR
RECYCLING SHIPS, INDUSTRIAL PLANTS, FACTORIES, MACHINERY

AND VOCATIONAL TRAINING

Chairman
Vice Chairman
Asst. Vice Chairman
Secretary
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Capt. Manny Aschmeyer
Capt. Richard Stabbert
William Bloom
Barbara Morgan R.N.
Capt. Stan Langaker
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Dr. Harold Woods
Wally Barber
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Bob Rosenfeld
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INTRODUCTION

Assistance International is 5)1.C3 not for profit organization founded In 1946 for
the purposes of facilitating economic, social and cultural development within many
nations including Canada, Alaska, and Central America. The AssLstance goal has
been to teach others "American Knowhow" thus enabling the recipients to raise
their productivity and earning capacity.

Assistance International is an organization that utilizes dedicated pro bono experts
(volunteers) in the field of health, agriculture and Industry. These volunteers are
successful entrepreneurs who are teamed with individuals who have a thorough
experience In the local economy and culture. With this experience comes both the
knowledge and respect for the customs, cultures and business Ideologies practiced
by the people of a particular region. The Assistance International team analyze
the native abilities and natural resources and seeks practical solutions for
developing them.

Assistance has been teaching and implementing the principals of capitalism and
entrepreneurship to third world economic segments since 1947. The results are
often amazing. With support and nuturing, a cottage industry can obtain an
economic status that provides employment and esteem to thousands of individuals
who previously had known only poverty. Instead of providing relief funds,
Assistance has followed the principal of a hand up instead of a hand out.

The rewards are economic self sufficiency, pride and confidence based on self
esteem. Economic freedom based on democratic principles is a natural
consequence of sound economic growth and stability.

The proven principles of a hand up instead of a hand out has been proven in
areas such as Central America where Assistance was the primary Initial factor in
developing the weaving industry in Guatemala. A small seed was planted and
grew to flower and prosper. By retraining the local weavers In methods of dye
technology and weave formation we were able to assist the weavers In becoming
internationally competitive with their products thus increasing their daily income
from $.25 to $2.00 per day. These weavers have leaned towards democracy. They
look towards peace, not war. They see the real fruits of their labor not turmoil.
They feed their children and honor and care for their aged. They grow as a
people. The seeds of democracy once sown have a tendency to grow, but they
must be nurtured until strong enough to be self sustaining.
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Assistance attracts men and women who are truly dedicated and who work
towards establishing these objectives. These men and women help to keep this
country strong by spreading the word and deed of our system.

It is with our goal of a hand up instead of a hand out that we have set our sights
on the Central American need for fisheries management, marine transportation
and construction, and maritime related vocational training. In order to begin
meeting these Immediate needs we must have a minimum of two pieces of marine
equipment.

The equipment that Assistance is requesting are two surplus vessels that are old
and of relatively inconsequential value, but put to the right use these ships can
make a great difference. The two vessels are the R/V Robert Conrad and the
LST Tloga County.

The research vessel Robert Conrad is an ex research ship built in 1962 with a
length of 212 feet. She has suffered extensive stripping and damage'and is
considered to be an Ideal candidate for a fish reef. In our hands, this ship,
previously destined for a fish reef will be renovated and activated as a floating
fisheries management and studies facility for Central America. It will house
research groups, educators, students, and business consultants as it plies the
waters of the carribean as a base of operations for universities, fisheries
management councils, and marine development groups. What was destined to lay
at the bottom of the ocean now will be a shining, operating symbol of progress to
a people who are desperately in need of examples to follow and Imitate.

The LST Tioga County Is a 1952 385' self propelled vessel that is scheduled to be
scrapped. The Tioga County draws very little water enabling It to navigate in
shallow coastal caribbean waters. The Tioga County is an ideal platform for port
and harbor construction. It is capable of housing a complete vocational training
facility including personnel below decks and yet maintain sufficient operating area
to support local projects such as cement and asphault plants, a marine
construction facility , as well as the ongoing integrated training program.
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It Is the answer to the desperate need for training of the areas youth and In
addition it meets the immdedlate marine Infrastructure requirements of the small
coastal villages and harbors that have either an immediate need for cargo facilities
in order to transport their local products to market or that must have either docks
or breakwaters to support a local Industry such as ocean harvesting and
processing. Ths, a vessel previously scheduled for destruction will instead be
used to train, create, and build up local industries so desperately needed along the
Central American coast.

Assistance International, a non profit 501.C3 corporation, finances its various
operations through corporate sponsors. It Is not an organization of wealth. It Is
comprised of volunteers, dedicated experts committed to excellence. The Impact
made by these individuals is impressive and we believe vital. The marine
expertise of the Assistance personel is unsurpassed In their ability to rennovate,
convert, and operate equipment that previously was considered innoperable or of
only scrap value.(see addendum "C*) This ability combined with the financial
support of the Assistance sponsors (see addendum "B") ensures both the efficiency
and success of the Assistance ventures.

In summary there Is a desperate cry for Assistance in Central America.With your
help by assigning the two requested scrap ships to Assistance, we will be able to
begin meeting the maritime needs of the region. The value of these vessels to the
Assistance programs desperately needed In Central America far and again
outweigh the limited funds that these vessels will generate in scrap revenue.The
current combined scrap value price of these vessels is estimated to be $130,000.00
to $180,000.00. Per the attached vessel operational pro forma (see addendum
1D) Assistance is committed to the renovation and moblization of these vessels, In
addition, if required, Assistance will stand behind its offer to reimburse the U.S.
government for the scrap value of the vessels on a mutually agreeable term basis.
We believe that the needs and the projects justify the use of these vessels and we
are willing to stand behind this commitment not only with operational funds but
with purchase funds if necessary. With our commitment to accountability in wind
we have attached a summary of answers of the committes known concerns as well
as financial profiles of the vessels.

Thank you again for your review and consideration of this request and please
contact us with any questions that you might have.

Since y,

Captain Fred Stabbe
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ADDENDUM "AM

COMMITTEE QUESTIONNAIRE RESPONSE

Answers to questions submitted by the Committee on Merchant Marine and
Fisheries.

Question #1
What Is your estimate of the value of the R.V. Conrad?

Answer: The Conrad Is listed on the records at 1072 tons. The vessel has been
stripped and Is In poor enough condition that it has been scheduled to be sunk and
used as a fish reef. The scrap value on a small vessel such as this Is currently up
and is In the market of $15- $22 per ton for a high side total of $23,584.00.
Small vessels such as the Conrad donot bring high dollars for scrap due to their
light steel, the expense of cutting up a small vessel, and the cost of towing a small
vessel overseas to the dismantling yards.

Question 2#
What Is your estimate of the value of the LST Tioga County?

Answer: The Tioga County Is listed on the records at 2590 tons. The vessel is
scheduled to be scrapped and has suffered both stripping and vandalism. The
current scrap market price for this size of vessel is $40.00 per ton for a total of
$103,600.00

Question #3
To your knowledge, has the Maritime Administration or any other

Government Agency assessed the value of the two vessels?

Answer: Except for scrap value, we are not aware of any other assessments.

Question 14
Has there been an Independent appraisal of the value of the two vessels?

Answer: No, not to our knowledge.
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Question #5
Please provide the committee with any documents which address the value of the

two vessels In question.

Answer: There are no documents In existence which address the value per Se.
Value of these vessels which have no governmental or commercial value are
assessed on scrap value.

Question #6
Please advise the Committee of three names, addresses and telephone numbers of
the U.S. Government Offices who have knowledge of your proposal or to whom
you have discussed this proposal.

Answer: Congressmen Anderson
Robin Traylor
Captain George Renard U.S.
Mr. Tony Schiavone
Mr. George Clark HD DIV

Reserve Fleet

Mr. George Swanson F.E.M.A.
Mr. Welford Walker A.I.D.
Mr. John Deery A.I.D.
Mr.H.T. Hailer
Maritime Admnlstrstion
Congressman Rohrabacher
Mr. John Rollo

202-225-6667
202-225-6667
202-2225-2415
804-623-0289
202-366-5752

809-773-7789
703-875-1101
703-875-1106
202-366-5737

202-225-6676
202-225-6676

Question #7
Who has possession of the vessels at the present time?
Who has designated these vessels for scrapping?

Answer: U.S. Navy and Marad

Question #8
Are these vessels controlled by MARAD or the Navy? Who is Captain Jeff
Renard?

Answer: The Navy currently has possession of these vessels but has agreed to
transfer these vessels to Marad for their transfer to Assistance.. Captain Renard Is
In charge of Inactive ship disposal.
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Question #9
What is A.I.D.'s Involvement with this project?

Answer: A.I.D has no direct Involvement other thas the fact that Asistance
International, Inc. is an official Contract A.I.D. Recipient and these ships will be
used In connection with A.T.D. projects and National Projects, Vocational
Training, and Economic Develepment Programs.

Question #10
Pkeue provide evidence that Assistance International, Inc. has sufficient resources
and abilities to complete this project.

Answer: A) For the pat 4S years Assistance International projects have been
funded through project Income and corporate sponsorship on a project by project
basis.

B) Please see addendum " and "C" for project sponsors and
performance backround..

Question 11
Please provide background information on other projects which have been
undertaken by Assistance International, Inc.

Answer:
1. Assistance Internatioani is an A.I.D. contract recipient.
2. Assistance International has been engaged in vocational training and economic
development programs on a full time basis since 1947 In the following areas:

Alaska, Guatemala, Haiti, Canada, Mexico, Costa Rica, Honduras, Columbia,
Elsalvador, Korea, Panama

3. Assistance International operated a self supporting training freight ship in
central and South America for seven years, also operated a vocational training
and medical program In Alaska and Canada for twenty five years.

4. Assistance Internatioanl operated a textile training and marketing progam In
Central America for ten years.

5. Assistance International has provided technkal management support for the
construction, training, and operation of over twenty marine projects involving
freight, petroleum, marine construction, and fishing which required extensive
marine expertise.

Note: See Addendum "C" for additional information.
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Question: 12:
Is the benefit to the United States government greater by selling these
vessels for scrap and putting the funds Into the reserve fleet or In transferring
those vessels to Assistance International?

Answer:. As a pactical matter the costs to the government in the maintenance and
cost of sale would exceed any revenues garnered from the sale.

The ultimate value to the United States In terms of real dollars Is In the
development of foreign trade markets. This Is the cornerstone of Assistance
Internationals economic development programs.
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SPONSORS

AT&T
NICARAGUAN GOVERNMENT
ASSISTANCE INTERNATIONAL

ARWIN INDUSTRIES
A.I.D. OF U.S.A.

CORINTHIAN EXPEDITIONS
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Addendum "Ca

Assistance International, Inc, has operated the following vessels:

1. WI1ls Shank
2. Nunivak
3. Tasu Sound
4. Locola Chief
5. Chief
6. Coos Bay
7. Northern Warrior
8. Polar Merchant
9. Halds Chief
10. Daphne

The Coos Bay which-operated In Central America as a training ship was funded
by Assistance International, Inc. This funding exceeded I million dollars.

It has been the policy of Assistance International, Inc. to fund each project on a
case by case basis.

On those projects which require additional funding, corporate sponsors are
secured to promote and underwrite a particular economic aid project.

Capt. Fred Stabbert, prior to establishing Assistance International, Inc. (A5I-C
Corporation authorized AID receplent to receive U.S. Government owned excess
property) operated sawmills, towboats, barges and construction companies, thus
accumulating a vast amount of knowledge to be subsequently used In the operation
of Assistance International.

The marine experience that Capt. Stabber and his associates have gained since
the formation of Assistance International, Inc. In 1947 parallels that of some of
our nations most respected maritime entities such as Foss, Crowley and Moran to
name a few.

This experience is Invaluable when a PVO must utilize obsolete equipment and
bring it up to acceptable standards for operating as a efficient safe vessel
performnng humanatarian the soclo-economic development of third world
countries.
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The record will show that Assistance International, Inc. has operated a hospital
and training ship, the M/V Willis Shank from 1947 to 1980 in Alaska,Canada,and
Central America; the 365' M/V Coos Bay operated in Central and South America
as a freighter and vocational training school teaching mechanics, welding, engine
repair and electricity.

The most outstanding achievement of Assistance International, Inc. and Capt.
Stabbert, and Associates was the operation of Marine Medical Missions, a 1,000
acre training facility, where Alaska natives were taught to become economically
self sufficient by teaching them to log, preserve the forest, operate and repair all
types of industrial and marine equipment.

Under this same program Assistance International, Inc. operated successfully eight
World War II Army transport vessels. Calling on remote villages throughout
Canada and Alaska and providing for the medical and spiritual needs of
thousands of natives.

Project Guatemala - Assistance International, Inc. trained Guatemalan Weavers In
all stages of weaving for U.S. markets. This weaving program transformed the
modern looms, color fast dyes, and new methods to reduce shrinkage. This
enabled the weavers to compete commercially for the first time on the world
market. Assistance International, Inc. was directly responsible for this
development. It was the culmination of 10 years of concentrated effort by
Assistance International, Inc. The rewards of this project can be seen in the U.S.
market place today.

The philosophy of Assistance International Inc. is to give a "hand up" rather than
a "hand out" and Assistance International, Inc. achieves that phiosophical goal by
refurbishing and utilizing surplus excess property. However, resurected
equipment without properly trained manpower is useless, so Assistance
International, Inc. combines trained men, equipment and recources, places them
in an environment filled with encouragement and education surrounded by an
Infrastructure, a market for products and the result is a sound economic
structure.
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M/V ROBERT D. CONRAD COST ANALYSES

MOBILIZATION

Removal from fleet layup
ABS LOADLINE
Electronic update
FCC & Permit renewals
Scientific Equipment
Interior & Machinery Renewal

ANNUAL OPERATING BUDGET
Insurance
Fuel
R&M
G&A
Supplies & Food
Crew

Total

Total

VO TECH OPERATIONS

Student Support
Fisheries Reserved Operator

Total

Total Annual Operating Expense

One Time Mobilization

5,000.00
15,000.00
5,000.00
5.000.00
50,000.00
75,000.00

35,000.00
100,000.00
85,000.00
12,000.00
18,000.00
165,000.00

60,000.00
160,000.00

OPERATING SUPPORT
40% (254,240) Grant
60% (381,360) Charter

Commercial Fisheries research 60dys @ 2500.00 - 150,000.00
Charter Support - Studies 100dys @ 2500.00 - 250,000.00

165,000.00

415,600.00

220,000.00

635,600.00

165,000.00
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M/V TIOGA COUNTY COST ANALYSES

MOBILIZATION

Removal from fleet layup
ABS LOADLINE
Electronic update
FCC & Permit renewals
Vo Tech Equipment

Total
ANNUAL OPERATING BUDGET
Insurance 65,000.00
Fuel 185,000.00
R&M 85,000.00
G&A 12,000.00
Supplies & Food-$3.00/dy/student/crew 26,000.00
Crew 165,000.00

Total

VO TECH OPERATIONS

Student Support
Total

Total Annual Operating Expense

One Time Mobilization

OPERATING SUPPORT

Harbor and Port Service
Contract & Harbor 180 / day

82,150.00

395,000.00

538,000.00

82,150.00

620,150.00

395,000.00

4,750.00/dy
885,000.00

5,000.00
115,000.00
45,000.00
5.000.00

175,000.00
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TESTIMONY OF MR. WHALEN, OF THE NATIONAL MARITIME MUSEUM

ASSOCIATION, BEFORE THE HOUSE SUBCOMMITTEE ON THE MERCHANT MARINE

SCHEDULED FOR 5/20/1992

My name is William J. Whalen. I am the Executive Director of the

National Maritime Museum Association in San Francisco,

California, a non-profit organization established to support the

preservation of maritime history and historic resources. I come

before you today to testify on behalf of the Association, in

favor of legislation to allow proceeds from the sale of obsolete

vessels to be directed to the support of the San Francisco

Maritime National Historical Park

Three years ago, as directed by Congress, the National Park

Service activated the San Francisco Maritime National Historical

Park by consolidating the vessels of the California State

Maritime Historical Park with the vessels, library, and

collections of the San Francisco Maritime Museum.

The seven large ships of this National Park Service fleet tell

the story of the distinguished heritage of America's merchant

marine -- this is not a naval museum. These vessels are unique

in all the world: they span the era of revolutionary changes in
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marine technology -- from the use of wind power to steam, and

from wooden construction to steel-plated hulls.

Each vessel represents a particular type with local, regional,

and national significance: the World War II Liberty ship Jeremiah

O'Brien built at South Portland, Maine in forty-five days; the

scow Alma, a flat-bottomed schooner suited to the waters of

California's Bay and Delta region; the three-hundred foot long

ferryboat Eureka which carried passengers, automobiles and

railroad cars across San Francisco Bay; the C.A. Thayer, one of

only two survivors of a fleet of nine hundred lumber schooners

that represent the coastwise commerce of the West; the steam

schooner Wapama, last of the type that replaced the sailing

.schooners along the Pacific Coast; the deep-water, square-rigged

Balclutha, which was built in Scotland, but became the last

sailing packet in the Alaska salmon trade; the powerful ocean-

going tugboat Hercules, product of a distinguished New Jersey

shipyard; and the Epleton Hall, whose side-lever steam engines

evoke an earlier day in steam technology.

Almost forty years ago, the founders of this institution embarked

with enthusiasm on the noble mission of saving ships that tell

the story of America's rich maritime heritage. Unfortunately,

the salvers underestimated the cost and effort required to

maintain these National Historic Landmarks. As the fleet aged,

the ships demanded more care than could be provided.
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The crew of this new park are now building an organization

capable not only of operating a world-class maritime museum, but

also of maintaining one of the largest historic fleets in the

world.

The restoration of the ships has begun, and notable work has

already been accomplished. The steam tug Hercules has

successfully been restored to operating condition, the Liberty

ship Jeremiah O'Brien has been sent to drydock, the square-rigged

sailing ship Balclutha's deckhouse has been restored, and the

scow schooner AIMa has been sent to a shipyard for a major

rebuild.

These accomplishments and concurrent planning efforts have

received the support of Congress. We support the proposed

legislation because we see it as a cost-effective way to continue

to support the restoration and maintenance efforts at the park.

The park has produced a Report to the Subcommittee of the

Interior and Related Agencies on the Condition of the Ships at

the San Francisco Maritime NHP and the Cost of Maintenance. This

document outlines the preservation program priorities and fiscal

needs of the ships.

Money is needed to restore the vessels. An estimated $12.7

million for major restoration work will bring the ships to a



123

condition in which they can be maintained on a routine basis.

This funding could be made available over a six-year period, the

minimum time needed to accomplish the program.

We need additional money for maintenance. A proper level of

routine care requires making up a current annual funding

deficiency of $711,000, in order to bring the total projected

annual cost of protecting the investment and adequately

maintaining the fleet of seven vessels, their moorings, and their

gangways to $1.9 million per year.

In addition to the cost of restoring the ships, there is the need

to provide an adequate mooring facility at the Hyde Street Pier.

Already completed are major upgrades to repair seismic damage

from the 1989 Loma Prieta earthquake. An additional $650,000 is

needed for safety and code related upgrades to the electrical,

lighting, and water systems on the pier; and $648,000 for repairs

to pier pilings.

The park's Museum Building, located adjacent to the ships, at

Aquatic Park, is a streamline-moderne structure built by the

Works Progress Administration in 1939. It is a National Landmark

in its own right, and has serious rainwater leak problems which

are threatening the integrity of the structure. Stainless steel

window frames have rusted out and leak; the roofs leak and cause

damage to interior murals; the skylights leak and damage basement
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level workshops; the second floor of the building needs an

elevator to provide handicapped accessibility; ceiling areas and

walls with murals have been damaged by water intrusion; and an

appropriate plaque honoring Sala Burton must be installed to

comply with PL100-348 that established the park. The total one-

time cost of this project is $2.7 million.

The needs of the park are considerable, but the goals are

attainable, and worthwhile. There is staff in place, able to

carry out the work, and there is a quantifiable and realistic

work plan. Therefore, the National Maritime Museum Association

would like to strongly support the crafting of legislation to

earmark proceeds from obsolete vessels in the National Defense

Reserve Fleet to preserve the historic fleet at San Francisco

Maritime. What more fitting way could there be to direct the

proceeds from merchant vessels that have outlived their

usefulness, than to support an institution dedicated to

preserving the most striking examples of the history of our

Merchant Marine? Thank you.

.-*t!r
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BATTLE OF THE ATLA C
HISTORICAL SOCIETY, INC. JUN U IVV
Box 290298 Homecrest Station

Brooklyn. N.Y. 1122943005
'?18) ES ?-0713

20 May 1992

Hon. Walter B. Jones, M.C.
Chairman, House Committee on Merchant Marine

and Fisheries
Rm. 1334, Longworth House Office Bldg.
Washington. D.C. 20515-6230

Dear Chairman Jones,

We are sorry that we were unable to be present at today's
hearing to submit our views in person to the committee. We hope
that the following will serve the purpose instead.

As you know, BATLANT has an interest in some of the assets
in the NDRF, inasmuch as we hope that the s/e AMERICAN VICTORY
(official #248005) will be set aside for preservation as a World
War II Merchant Marine memorial and permanent exhibit of America's
war at sea, particularly the Battle of the Atlantic, and a venue
for maritime training here in the port of New York.

We are confident that the Hon. Stephen Solarz, M.C. will
shortly introduce the bill for the necessary enabling legislation,
at which time we will outline our proposal in greater detail for
you and the committee. At that time, with your assistance, BATLANT
hopes that a proper Merchant Marine memorial in a historic vessel
will at long last be established in the port of New York.

Sincerely yours,

B.D. Hammer

Exec. Dir., BATLANT

Enclosures
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DA1'LE OF THE AT.,Ti
HISTORICAL SOCIETY, I:-.

(B.,I T LA m, '
Box 290298 Hamccrest Stator

Brooklyn. N.Y. 11229-0)5

!H.S.

MI f1 ANNT) SK2W4 SI N

PROPOSED BILL TO TRANSFER s/s AYXRICAN VICTORY TO BATLANT

1. Be it enacted in the Senate and House that, notwith-
standing any law, that the Secretary of Transportation conveyto the Battle of the Atlantic Historical Society (BATLANT), Inc.
the VC2-S-AP3 "Victory Ship" (a World War II cargo vessel)
s/s AMERICAN VICTORY (official #248005), now lying at the
James River NDRF,

2. The said vessel to be used by BATLANT as a Merchant Marine
memorial, historical preservation, and for educational purposes.

3. The vessel shall be conveyed with an appropriate supply of
spare parts and accoutrements furnished from vessels of the
NDRF which are to be scrapped (pursuant to the Civilian
Nautical School Act of 1957 and Merchant Marine Act of 1936).

4. If the United States has need for the vessel at some future
point, as in a war or national emergency, BATLANT shall convey
the vessel to the Secretary of Transportation.
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THE BATTLE OF THE ATLANTIC HISTORICAL SOCIETY
(BATLANT1

Box 290298 tio necrw Station
Brooklyn. N.Y. 11229-005

(718) TS 7-0713

BATLANT'S GOALS

1. Preserve SS AMERICAN VICTORY as a "living Merchant Marine
memorial" (previously described in detail) in the Port of
New York.

2. Lobby for the modification and completion of existing
monuments maintained )y American Battle Monuments Commission
(ABMC) to include the names of ALL of America's war dead, i.e.
U.S. Merchant Mariners killed or missing in actions by the
enemies of the United States.

3. Modification of existing court finding or by administrative
or Congressional action to include Merchant Mariners for
eligibility, 3 September 1939-7December 1941, 15 September
1945-31 December 1946, so as to confirm with other services'
eligibility for veterans' benefits and recognition,

4. Officially recognize U.S. Merchant Marine such that on all
official occasions, when appropriate, the Merchant Marine
song is included in honors rendered to all the services.

5. U.S. Government to commission an official history of the
U.S. Merchant Marine actions in World War II, as was done
with the other services, as well as a suitable documentary film.

6. Permit US, Merchant Mariners to be eligible to receive
other U.S. Government decorations than what is currently
permitted, and revive certain U.S. Merchant Marine decorations
currently inactive.

7. Authorize the issuance of commemorative U.S. postage stamps
series honoring the Merchant Marine of World War II.

8, Authorize the issuance of commemorative coins by the United
States Mint honoring the U.S. Merchant Marine of World War II.
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U.S. DEPARTMENT OF THE INTRIOR
OFFICE OF THE SECRETARY,
Washington, DC May 19, 1992.HoN. WALTER B. JONES,

Chairman, Committee on Merchant Marine and Fisheries,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: This letter is in regard to the hearing scheduled for
Wednesday, May 20, 1992 before your Subcommittee on proposals to sell obsolete
vessels in the National Reserve Defense Fleet and use the proceeds for ships at the
San Francisco Maritime National Historical Park.

Because of the lateness of your invitation at the above referenced hearing com-
bined with the lack of definitive bill upon which to base our testimony, we are
unable to send a representative to appear before your Subcommittee on Wednesday.
Upon your request we would be happy to provide you with our views on any legisla-
tion that is introduced on this issue.

Thank you for the opportunity to meet with your Subcommittee.SSincerely,
PAMELA E. SOMERS,

Legislative Counsel.
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RICHARD WOOD
Maycw

City of (WaLaw
E IT M~sI C Fn bW1l '~lal I Pool Off"ie Box ?85

101 Wel Mvket Strl1t
Waruw, KIntucky 410W 4?85

HONORABLE WALTER JONES
ROOM 1334. LONGWORTH HOUSE
OFFICE BUILDING 4UC 07 l9.?
WASHINGTON, D.C. 2O515--6. ;0

DEAR CHAIRMAN JONES:

I AM WRIT INC I] FELLOW UF' O14 MY I;SI MOHY GIVE N ON MAY 20.
1992. EFOIM: it'1* ";JUDCMM LlFF oNI RIAI| MARINI- AND
FPTSEH IZIES RIF, I I)Itl , 1'/,; U3. ITO I ,t A VL' L FL)M I1IL
NAT1JNAL DLFENSL RI'3ERVE lIfkU T) fll: CITY OF 1CARSAW.

SINCE THE HEARING. CLAUDE WIESNEFR OF AQUARIUS MARINE INC.
(AMI) AND I MADE A PRELIMINARY INSPECTION TRIP 10 BEAUMONI
NATIONAL DE.J:NGE STORAGE SIT&. WE 5ELECIED IHE WIIIlTIER
(DOCUMENT 450915/) AS THE 'I4I.P WE E LLIEVE MOSF SIJIIAEiLL:.

AMI WILL E." IN CHARGE OF liE ACTUAL MCCV]NE OF ]HE SHIP.
ATTACHED IS A WRIrTiLN ESIiMAIE OF rHL CGST WHICH THE iLIY #J-
WARSAW WILL. TAKE FULL AND COMPLEIE RESPONSIBILITY FOR
PAYING. ALSO ATTACHED IS A DETAILED PLAN OF WHAT MuST tiE
DONE TO THE ,SHIP IN ORDER FOR AMI 10 DRINI IT FROM BEAUPLI II
O WARSAW. THE TIIRD Ar IIACIIM:I41 iS A SIGNHLD ,SIA+TFr'Ni Frit+l

111: MAYOR I*: WARsAw ANT) Ihl ry" otfF 1IC EAt S SIA1H(T 7IIIAC IIlL R I IY
WIL. FAKE i TULL r<:SPONSIII ITY I1 (R ALI COST AND L 1LtAILI'IY
INCURRED ONCE THE SHIP LEAVE', "HE RESERVE FLEET.

ONE POINT WHICH WE WOULD LIKC TO SEE ADDED TO THE
LEGISLATION IS THF MATTER OF MISSING GEAR THb.T MAY HAkNE rI' N'
,SIRIPPED FROM THE WHITTIER. I* riHe WHIT TIER T

1 
I,93 5IV AI

UFAR WHICH IS NLEDED FOR liE (ICT1RA((I4 0F' Tlf SN FF. WL
Ri DUo-sr THAT Ir VC REPL.ACFD WIIHI ECIUIr1MNr FROM ANOTHER
SHIP. I UNDERSTAND THIS MATTER CAN I4E EASILY TAKEN CAR. 0t
BY ADDING THE LANGUAGE DURING CONSIDERATION.

THE ACTUAL MOVING DATE WILL BE DETERMINED BY THE LENGTH Or'
TIME IT TAKES TO COMPLETE 11t: WORK NEEDFD ro READY imr (11rW
FOIR THE TRI F' IHE WEATtiER WILL AL'JO lE A PAL, COR IN
DETERMINING THIS DATE.

WINSLOW BAKER
WIIT'TIER FROJEC;F MGR.
WARSAW (CIT' COUNCIL



130

COty of ~Watsaw
I~ab~he U FU~E~b~ I~IPostOflice sox 765101 West Market Streat

Warsaw, Kontucky 410954?83

F S T IMA TE O F CO! i, I I(I StR ING, Wi I .T 7 11 R 0M lit , I ,l f'I II I I WAI

WOR 'TO< r it POHiiL I N 14LAlili110l
1 . RE.LI0VE. y ik.F HUM RLIi VL t I

T0 SAFE FIAR1(JR'
;''. KNOCK-DOWN & RFE-ERECT I'1A91 AND SACK

WHEN IN WARSAW _/ 1.?l
Z;. WATER 1I AUJ AND COAT FXIEH NAI Hilt . AND

SUPER S rlIic -L(: ADOi(VV IJYI IR 1.[141' 1.;'.
4 RE hMOVE C:ARGOt HIL. 1) COVk W; Atli) VLN I IL. A I I' /.*~. LUlLER INSPECT UlON/CEIRTrIi IGAT ION (2 LJlLk*.3!)

WORK TO BEF DONE IN ROUTE
1. LTTERINO VE'SSFL. AT MOUTH OF OHIO RIVER 1..00o
2. row BOAT TO ASiSIST IN F'A!;f3AI3E OF OK1

AND DAME) ON C4110I /1).0o

WOIRK TO BE DONE [N WARSAW
1. MOORING3 SYSTEM 3 0. 000

.2.. PERSONNEL RAMPS 100,000
.3. HULL ACCESS io,O00

1, 14.0
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ORCHARD WOOD
Mayor

City of Watsac
gs*fthw " proom~komm 44l Post Off"c box[ &S

101 Weal Murket Stinet
Warsaw. Kentucky 4109"S7

RESOLUTION

WHEREAS. THE CITY OF WARSAW IS VERY INTERESTED IN
INCREASING THE EC(INOMIC CLIMATE OF ITS COMMUNTrY;

WH.REAS. tiHL CITY IFLiJUVES IAT TLIAINJNG A ,SHIP li,40
TIH[ NATIONA IELfI'FLVF FLEF f. WLL INCILAbC TPI.SM IN IIL
UIIrlMLJNITY, [LSIILriNG IN ET'ONOrIC DI) .VEClI 'IMNT OF IHE
COMMON I TY:

WHEREAS. THE CITY PE'LIEVES rHAT PRIVATE SFCTOR
FINANCING IS AVAILABLE TO MAKE THIS A VIAriLE PROJECT;

NOW THOLEFOFJ:. 14E IT KFSFLVI P TfIAI 'lilt' ( 11Y TS
VIRtF'ARED TO I TAK I III L. F<EilI. LI'[ I LI Y I NI ALL . '0!i A1,1)
L.. 1A ITLITY LHI'I ICO I) ONCE" '1il ,I 111 IF I [ ii. ','l:" VL- FLi.

MAYOR E.R.^ WOO ,

DATE- ---, - 47a-M
A--T .51 $j1 U
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ISDPMerW Adm'ntsiralo, 400 Savonttt Sst.w s.
of Vng~o~tio -Wsngom. O.C. 20500

Mr. E. Glenn Isaacson
The Association for

the Preservation of the
Presidential Yacht Potomac

530 Water Street
P.O. Box 2064
Oakland, CA 94604

Dear Mr. Iseaeson:

Thank you for your recent letter concerning your efforts on
behalf of the Association for the Preservation of the
Presidential Yacht Potomac. I understand fully your
disappointment in my ruling that the Association is not eligible
to participate in the program established by Public Law 101-595,
the Merchant Mariner Memorial Act of 1990 (Memorial Act).

I vant to assure you that this ruling in no way implies that we
are not mindful of President Roosevelt's pivotal role in the
rebirth of the American merchant marine. It was his foresight in
recognizing the strategic and economic importance of a strong
private fleet that guaranteed our superior performance throughout
World War I. Nevertheless, the intent of the Memcrial Act is
very clear, and that is to aid in the establishment of memorials
to merchant seamen.

I had the privilege of meeting with the late Mr. James Roosevelt
in the early 1980's, at the formative stage of your Association's
efforts, and I have followed the progress on this worthy project
since that time. While the Congress clearly did not authorize
assistance to projects such as yours under the Memorial Act, that
does not mean that they would necessarily be unreceptive to a
proposal from you to establish a similAr authority.

Again, I regret we cannot use the Memorial Act mechanism to
assist your project. You have my very best wishes for success.

.. cerely,

PTAIN WARRN J. EBACK
Maritime Administrator
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Nove ber 12, 1991

Captain Warren 0. Labaok
Maritime Administrator
U. 8. Department of Transportation
Maritime Administration
400 Seventh Street, S.W.
Washington, D. C. 20590

Dear Captain Lebacks

We have your letter of 6 September, 1991 and
are compelled to write you this letter to make
clear the extraordinarily strong connection
between the US$ POTOMAC, President Franklin D.
Roosevelt and the merchant mariners.

The USe POTOMAC is a designated landmark
which is dedicated to recalling end preserving the
history and significance of President Roosevelt,
his administration, the Roosevelt era as an
historic period, the POTOMAC itself and, most
importantly, the personal, forceful interest that
President Roosevelt took in ships and the
rebuilding of the merchant fleet in particular.

More than any other single person, President
Roosevelt is responsible for the existence of a
United States Merchant Marine fleet and the
putting of the American sailor to sea on American
ships.

One only needs to recall the Merchant Marine
Act of 1936, the foundation stone legislation
which has led to the existence of a United States
fleet. The Lend-Lease program that got
shipbuilding restarted in a major way in the
United states, the Liberty Ship and Victory Ship
progress which changed the face and nature of the
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Captain Warren 0. Leback
November 12, 1991
Page a

shipping industry end created countless thousands
of merchant marine opportunities for United States
seamen.

In this century, President Roosevelt is the
preeminent figure connected to the merchet.marine
and its mariners. The POTOMAC was his floating
White House and was known throughout the world.
What are obvious tie could there be between a
President determined to rebuild a merchant Cleat
then to have, use and foster the notion of a ship
as a place of national significance.

On the POTOMAC, and in the Interpretive
Center to be built adjacent to her home port pier
in Oakland, the full story of the rebuilding and
manning of the merchant marine fleet that emerged
in the Roosevelt era will be told in appropriate
exhibitry and will be a permanent memorial to the
merchant marLners that manned these ships.

but for President Roosevelt's dedication to
the establishment of a merchant marine in the
United States it would be likely that the ranks of
the merchant mariner would be a mere fraction of
what they were and are today. Therefore, what
better memorial to the merchant mariner than to
have their history housed on the sane ship with
that of President Roosevelt, their greatest
supporter and sponsor of so many directly related
legislative milestones, including those concerned
with maritime labor organizations.

The USS POTOiAC is and will be a living,
floating memorial to President Roosevelt, the
merchant marine and merchant mariners.

The Association urges your prompt review of
this material in light of your letter and thanks
you for your continued considerations.

sincerely,

z. Glenn Isascson
President
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06 SEP 1991

Ir. Glenn Isaaoson
President
The Association for the

Preservation of the
Presidential Yacht Potomac

530 Wa3er Street
P. 0. Box 2064
Oakland, California 96404

Dear Mr. rsaacsont

Reference is made to your letter of may 23, 1991, and the
accompanying material regarding the Assooiation for the
Preservation of the Presidential Yacht Potoiac's (the
"Association") interest in Public Law 101-595, the Merchant
Mariner Memorial Act of 1990 (the "Aot"l.

It is noted from Article 1I of the Association's Article, of
Incorporation that:

*the specific purpose of this corporation is to organize,
direct and sustain the community effort necessary to
restore, operate and preserve the Presidential Yao'it
Potomar, a historical vessel of national significance, in
order to provide continual educational opportunities fotr
members of the public."

That is certainly an admirable cause. However, it does not
comport with either the letter or the intent of section 709 of
the Act.

As conumonly defined, and as contemplated by the Act, merchant
mariners are seafarers who serve or served aboard merchant
vessels. Merchant vessels are privately owned vessels employed
in commerce and trade.
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A key requirement of the Act is that funds raised from non-
Federal sources p. ior to November 16, 1990, were specifically
for establishing a memorial to merchant mariners. Preservation
of the Potomac, the purpose for the-Association's fund-raising
activities prior to November 16, 1990, as indicated by the
articles of incorporation, while admittedly desirable, would
not serve as a memorial to merchant mariners. The Maritime
Administration regrettably cannot, therefore, accept your
application for funding assistance under the Aot.

Si ..._. ncerely,

CAPTAIN WARREN G. LEDACE
Maritime Administrator
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%uP M Linda Sotnemas
00a,46esIt" Vesa Thanfer &Ad Dispoial Oleer

~ lbea.Din~tawsof Trantsportation
40 Smt Steet S.W.

Deaf ML. Somaeide;
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The Association for the
Preseaffan of the

Presidential Yacht Potomac

IWw amn wekis to appl. unfder Section 70m of Public Law l01-59s, fot rogts, tidle an3dC hum ntrst In c Nationwal Dfense RCKM*i Vessel that is to be snapped, oft behalf of
;61"w__ the Assodatsoa Wo the Preawvadon of the Preeldeatial Yacht Potosuac.

T'he Aucclstiois a 1onjuorat orpnnmadun thal has raised More tan 53.7 million
fro tran oth -~~ n prime sftnm to restore tha U.S. Potomac to %Me condition10 ' ~~ it was In when it seaed fromt 1935 to 1944. as Presiden Fraldin Delano
R0ceenet's *Aoatiqs Mice House ($cc attacked).

The shipwhich is nov nearly 100 parent restored. has bean certifled as a NatiorAl
Histori Landmr. It aM he docked at the Franklia Delano Rooe Memoria
Pier. constrscse at a cost of mme $4000A. in Oaklnd Caliornla and aL1'j cnitte the only nesnoril West of the Rocky~ Mountaisto I the wartime

tasstel. which is now operatic wil be used also a a ostLI daaatoom fot
Sa.%a.school -d1aiten who are its.4ying about thn. Oreat Depress"on the News Deal and

A" 07 the years leadingi up to World War ML Ann President Rooaevst's major2wA n scssimpilthmmnt. of course. was his aucee. in Initiating anM persuding Congess
to pans the* Merchant Ma rine Act that w"aitinal In preparin the isierdssrt marine
frt sh key role it played" in World War 13. This aspem of the Roosevelt yeats willtopesoirw be highligted in the edursi MW program that will be conducted on the U S.S

31 APR "e MA

Wc~e -4Wa

530 Woter Streot P.0 Box 2C44 a Ooalortd CA 94604 a (414) &W-7533
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Ms UnaSomemril
F"bus.0 x 99
Page I

During hter nine )wars of preskidsl serce. the U.SS. Potomac ranged et a Coes:. ic
Maine to reorka. It was used to entetain visitanj royalty. inckiding %he Xing and Quen c(
£rnlmn& and leader of the Free Worl. T7N ship was used by the Prusdent asa mean of reiaslng
from the areauous buideas d the presidency. aid "usa well for business meetins wt4h his
osh*tv asso top advisors for press rearences. fireside ftats and for a secrm and Woiaodric etinj
with Pnme M-nister WlnxaA QwChmlW prior toAmweal entry in the war (AtaguN 1941).

James Roosevelt. the elder soa of he~ President. hus served as Chairma of the Assdo& which
Is tonmprtsd of udern; from busies, labor and the general public. Natloisal Co4akmes arm
businessman Cornell Maier and labor leader Lane Kirkland. The Nationial Advisory CaseD
Iidde Senator Alan Craaston ano Qoveror Pet* Wilson of California. Conewnan Rork
Ddhsums aed forner S eakeu ThoNas P. O'Neil Frank Sirta. Bob Hope. Macla Astderm~r
Wargare Truman Daniel and asy other divilrpished AmericA. IL

5ic Osas amon
Pf"esedt
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~AMFEWCAN MERCH[ANT MARIN

VETERANS MEMORIAL COMMIT INC.
eawa h s s sernw msw hmug Amoef II Ssu

January 11, 1991

We. Linda Somerville
* Vessel ?ra sfer h Disposal Officer
0 IaM ,at M 400 7th Street. S.W. - Room 7324

A." Washisgton, D. C. 20590

Re: Reserve Fleet Vessel - Scrap

Telecon December 26, 1090

W" Dear No Sommerville:bn 04Z. d i 6 WAS ref
w euw

The Amerlcao Merchant Marine Veterans "esoria1
ConmIttee. Inc. , Federal Tax Exemption 0 95-4057844,

= =a L-W nand the Association for the Preservation of the Prosi- A
= = c. dental yacht POTOMAC. Tax Exmption # 88 -6e I e;&PO"

,

hereby advise you that we are teamed together to eQual-
c ly share in tb proceeds of a vessel scrapping with the

___m benefits to be used for our respeativie memorials.

Both are on-profit organsati c s that have met
& *ub nma m the requirement to have raised, before the enactment of

0 i the section. at least $100.000 from non-federal sources
m---am" for use for establishing a ,emorial to merchant srt-

boom bou VP nero. (see enclosure)

a"mivuss The Aerican Merchant marinee Veterans lezorial

Coci.tes, Inc.lscompoeed of a Board of Directora and
members who are unpaid volunteers who raised the nec-
essary funds to erect a national mevorial booorine

'A. P.Mberchant mariners who served in the American !erchant
=AMIAV-- HUarine in Veace and in war. The memorial was dedicated

mon ationalMaritime Day, 'Lay 22, 1989. with state, local
kamLs,.e5WO.MMM- and federal officials attending, includlnR Se. John

8om~mmo VA Dreaux. Congreseom a Uelen D. Bentley and Congressman
Glenn Anderson.

WThe menorlal LP located on the waterfront at the
Ca"smm, entrance to the maritimee Museum In the Port of Los Ange-

lea. City of Sam Pedro, California. Enclosed pleas.
.~mmu find a copy of an artistic rendering of the memorial.

Wbilo the meoorial has already been dedicated, our
a 

M  
ofuhi W

V
A Committee has the responsibility for the upkeep and main-

tezance of the memorial. We are also conducting a con-
tinuse effort to do the necessary research to secure a
complete list of all American mariners who gave up their

s lives for their county, beginning with the Anerican Re-
volution. We hope to expand the memorial and erect ad-

ap h m Asditional plaques and columns with the names of these
vU g~ valiant mariners.

P.O coM6otam9 o Oo Co 7tWoo( 3

PAO Box 1659 Wa~mgwrn. Calliorra 907491l639.0_.(213) 23-I6
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We would appr0latt yaw *"11*0SffR wpm

very tzgly "We.u

A.'ICAS WASXWNU~INI VETflAN
UWRAL rWZ1ZZ nrc.

TZ:1 Ud e okI. Prsident

cc: Potomac AssocimtIOD
AXIWVC Officers & Board of Directors
Son. 01*40 Anderson. Coegrdisman 324 District, Ca.

(0) Association for the Preservation of the Presidential yacht
POTM1AC will forward required inforinatoas Under @*parate
cover.

Paul Dempster. Vice President
POTOMAC A5SOCIATIOIC
U.5.S. POTOUAC
06 Jaok Londos Square
Oakland. Ca. 94604

P.O. Box 1639 W~mk~gm. CAlkifs 90748-1659 * (213) 8344441
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TRI-COASTAL MARINE
11 Hay 1992 L '

Walter Jones
Chairman of Subcommittee on Merchant Marine
1339 Longworth, HOB
Washington D.C. 20515

Re: Use of revenue from the scrapping of Reserve Fleet vessels
for preservation of historic ships at the San Francisco
Maritime National Historical Park.

Dear Hr. Jones,

As a country with a long seafaring history, we retain precious
few reminders of our maritime heritage. One of those reminders is
the fleet of historic ships in San Francisco. I have worked for
the preservation of historic ships in many areas of the country,
and nowhere is there a collection of ships more representative of
our heritage than the eight vessels of Maritime Park -- seven of
which are National Historic Landmarks. As with most things of
value, the ships at San Francisco require responsible
stewardship. Although much hard work has gone to the
preservation and maintenance of the fleet, the resources
necessary to restore the vessels to a maintainable condition have
never been available. As a result, the future of the fleet
remains tenuous.

The scrapping of the Reserve Fleet offers us an appropriate and
timely means of securing the future of the historic ships by
providing the funding necessary for their preservation. According
to recent estimates, the cost of bringing the ships up to a
maintainable condition is approximately $ 12.7 million. Of
greatest urgency is the restoration of the wooden ships of the
fleet, the largest collection of such vessels in the world.
Without extensive restoration, these ships cannot be effectively
maintained. Within a few short years, they will likely be beyond
the point of salvation -- a tragic loss. I urge you to give
serious consideration to the proposed legislation to utilize
funds from the scrapping of Reserve Fleet vessels to preserve ti
historic fleet at San Francisco.

Sincerely,

Don Birkholz, Jr.

Don Blrkholz, Jr. 200 Burronw Stree, San Fracico, Calfomis 94134 (415) 467-154

Waler P. RyblkA 1108 17th Stmt, Oavbwtoo, Te" 77550 (409) 762-5SS
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PART III: H.R. 5030, TO ESTABLISH AN ALTER-
NATIVE PENALTY FOR CERTAIN VESSELS IN
THE COASTWISE TRADE OF THE UNITED
STATES AND PUERTO RICO

PREPARED STATEMENT OF HON. WALTER B. JONES, A U.S. REPRESENTATIVE FROM
NORTH CAROLINA, AND CHAIRMAN, SUBCOMMITTEE ON MERCHANT MARINE

We will now hear from various shipping companies with regard to Congressman
Colorado's bill, H.R. 5030.

H.R. 5030 is a private bill that exempts nine specific vessels from the first sen-
tence of Section 506 of the Merchant Marine Act, 1936, if the vessel owners (the
Puerto Rico Maritime Shipping Authority and Sea-Land) agree to pay back the con-
struction-differential subsidy (CDS) in an amount proportionate to the CDS paid and
the remaining economic life of the vessel.

The Maritime Administration (MARAD) has issued four different interpretations
of the first sentence of Section 506 as it pertains to the U.S. trade in Puerto Rico.
The U.S. District Court in the District of Columbia recently ruled that MARAD's
final statutory interpretation of Section 506 was arbitrary and capricious.

Congressman Colorado has introduced H.R. 5030 to resolve this issue.
There are many different points of view on this legislation, and I welcome the

testimony from all of you.

(143)
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102D CONGRESS

02D SES HS e. 5030
To e.taMiah an alternative penalty for operation of certain vesels in the

oastwise trade between the United States and Puerto Rico.

IN THE HOUSE OF REPRESENTATIVES

Amm 29, 1992
Mr. COLOR WO introduced the IbUowing bW; whieh was referred to the

Committee on Merchant Marine and Fisheries

A BILL
To establish an alternative penalty for operation of certain

vessels in the coastwise trade between the United States

and Puerto Rico.

I Be it enacted by the Senate and House of Repre-senta-

2 tives of the United States of America in Congr assbled,

3 SECION 1. AUTHOR= TO ENGAoE N coAs'FwisE TRADE

4 UPON PAYMENT OF PENALTY.

5 Notwithstanding the first sentence of section 506 of

6 the Merchant Marine Act, 1936 (46 App. U.S.C. 1156),

7 a vessel of the United States with any of the official num-

8 bers 544303, 530999, 520694, 514261, 517450, 529004,

9 515155, 518444, or 516464 may engage in the coastwise

10 trade between the continental United States and Puerto

1 Rico if the owner of the el pays to the Secretary of

2 Transportation an amount which bears the same propor-

3 tion to the principal of any construction-differential sub-

4 sidy paid by the Secretary with respect to the vessel under

5 title V of that Act, as the remaining economic life of the

6 vessel bears to the entire economic life of the vessel.
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EXECUTIVE DIRECTOR
PUERTO RICO MARITIME SHIPPING AUTHORITY
BEFORE THE MERCHANT MARINE SUBCOMMITTEE

OF THE HOUSE OF REPRESENTATIVES
MERCHANT MARINE AND FISHERIES COMMITTEE

UNITED STATES CONGRESS

My name is Rafael FAbregas. I am the Executive Director of
the Puerto Rico Maritime Shipping Authority. I appreciate the
opportunity to appear before you In support of H.R. 5030.

The purpose of H.R. 5030 is "To establish an alternative
penalty for operation of certain vessels In the coastwise trade
between the United States and Puerto Rico."

The Puerto Rico Maritime Shipping Authority, known as "PRMSA",
or "Navieras de Puerto Rico"', was established by Act No. 62, as
Amended, of the Legislature of Puerto Rico, approved June 10, 1974.
Act No. 62 created PRMSA and defined Its duties, powers and
responsibilities. The Act is preceded by a Statement of Motives
which explains the extraordinary dependence of the economy of
Puerto Rico on external trade, and especially on its trade with the
United States of America. The bulk of that commerce is conducted
by ocean transportation. Since the Statement of Motives is so
Important to an understanding of the function of Navieras de Puerto
Rico, I have attached it to my testimony.

Although the Statement of Motives recites facts pertaining to
the decade preceding its enactment, the same dependence on ocean
transportation prevails when one examines recent trade data almost
20 years later. Navieras de Puerto Rico's external trade, exports
plus imports, has been larger than the island's gross product for
the 10 years between 1981 and 1991. In 1990, for example, the
value of Puerto Rico's external trade was approximately $35 billion
of which trade with the United States represented approximately $28
billion or 78%.

PRMSA was created In 1974 by purchase of the assets of two and
the stock of one of the three major carriers then serving Puerto
Rico, Sea-Land Service, Inc., Seatrain Lines, Inc. and
Transamerican Trailer Transport, Inc. This provided PRMSA with a
combination of roll-on/roll-off trailership service and
containership services; and at the time of its creation, PRMSA
carried nearly 90% of the liner cargoes between the mainland and
Puerto Rico. As PRMSA's vessels aged, however -- especially the
containerships which were well into their useful lives when
Navieras de Puerto Rico purchased them -- it was necessary to
replace the tonnage. By 1988, most of the containerships had been
retired; the roll-on/roll-off trailerships had become uneconomical
to operate, and the costs of building new vessels in United States
shipyards was prohibitive. It was at this point that U.S. Lines
filed for bankruptcy and hence their vessels became available.
U.S. Lines' Lancer vessels were smaller than those utilized in the
transpacific or transatlantic trades, and were ideal for Navieras
de Puerto Rico's mixed Puerto Rico/Caribbean services. Moreover,
because of the bankruptcy, the age of the Lancer vessels (17-20
years In 1988), and their condition after a two year lay-up, the
price of the Lancers was a fraction of the cost of a new one built
in a United States yard. PRMSA eventually bought these vessels at
auction for approximately $44.125 million, and invested another
$45.7 million in repairs and reconfiguration in United States
shipyards. The vessels are now extremely well suited for PRMSA's
Puerto Rico/Caribbean service.

'Navieras do Puerto Rico is a registered trade name of the
Puerto Rico Maritime Shipping Authority.
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At the time PRMSA bought the Lancer vessels, we were aware
that, having been built with construction-differential subsidy, the
vessels would be subject to the requirements of Section 506 of the
Merchant Marine Act, 1936. PRNSA determined that the statute
should pose no problem since PRMSA Intended to uso the vessel In a
mixed domestic/foreign service, to enhane Puerto Rico's
participation on the trade generated by the Caribbean Basin
Initiative and also intended to promote the development of Puerto
Rico as a hub for Caribbean commerce. Havleras de Puerto Rico was
prepared, pursuant to the provisions of Section 506, to remit to
MarAd a proportionate amount of the original conbtructLon-
differential subsidy, that portion relating to Its carriage of
domestic cargoes, as the law required.

I wish to stress that, at the time we purchased the
Lancer vessels, the Maritime Administration had administered the
Merchant Marine Act for over 50 years, and had never deemed that
the amount of domestic cargo on a joint voyage be limited, either
in percentage or In any other terms, nor had it ever determined
that foreign cargo had to compromise a stated percentage of a
ship's carrying. To the contrary, In its only pronouncement on
the issue, In Seatrain Lines, Inc., 12 SRR 346, (1971), the
Maritime Subsidy Board had said:

As relevant to Seatrain's contentions, the legislative
history of Section 506 indicates that this Section was
designed to avoid the types of unfair competition that
existed against domestic operators under the ocean mail
subsidy contracts. The vehicle selected to provide that
protection against unfair competition was a proportioned
repayment of CDS as relating to revenue from domestic
trading. It was chosen as a compromise between advocates
for a completely protected domestic trade and advocates
for unrestrained operation who desired to have available
for national defense purposes bigger and faster ships
that would otherwise be possible. Since Section 506 was
a compromise, it was expressly recognized that some
unfair advantage might remain, but it was apparently
considered that repayment for subsidy would best balance
the conflicting interest.

We relied upon these statements of MarAd when we purchased the
Lancer vessels at the bankruptcy auction and when we reconfigured
them, for a total investment of approximately $90 million dollars.

Since Navieras de Puerto Rico was formed in 1974, other
steamship companies have entered the Puerto Rico trade. At
present, Navieras estimates its share of the market at
approximately 43% to 45%. Its other competitors are Sea-Land, Inc.
("Sea-Land"), Trailer Marine Transport, Inc. ("TNT"), Marine
Transportation Services Sea-Barge Group, Inc. ("Sea-Barge"), and
Trailer Bridge, Inc. We estimate -- and these are only estimates -
- that Sea-Land's share of the Puerto Rico market is approximately
15%, TMT's 30%, and Sea-Barge's and Trailer Bridge 10%. Only
Navieras de Puerto Rico and Sea-Land operate self-propelled
vessels; TNT, Sea-Barge and Trailer Bridge, Inc. are tug and barge
carriers. Navieras de Puerto Rico's service is now exclusively
contaLnership. The remaining two trallerships in the fleet are to
be disposed of. Only Navieras serves a full range of Atlantic
Coast and Gulf Ports, specifically New Jersey, Baltimore,
Charleston, Jacksonville, and New Orleans. New Jersey Is also
served by Sea-Land while TNT serves the North Atlantic area through
Pensauken, New Jersey. No carrier other than Navieras serves
Baltimore or Charleston on this trade. There is both containership
and barge service at Jacksonville. Sea-Barge is the only carrier
serving Miami, again with barges. Sea-Land and Navieras serve New
Orleans, and TMT serves the Gulf at Lake Charles, Louisiana. We
estimate that PRMSA's and Sea-Land's vessels constitute 58% of
total annual capacity Southbound and Northbound, and 73% of
capacity In the North Atlantic trade.
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Self-propelled vessels serve a function which barge operations
cannot match. The average speed of the Lancers is 22 knots,
whereas average speed for barges is 9 knots. Puerto Rico imports
a large portion of its foodstuffs, usually in refrigerated or
temperature controlled containers. Because of time and
container maintenance considerations, the overwhelming
preponderance of this traffic, which constitutes approximately 10%
of all traffic to Puerto Rico, moves on self-propelled vessels.
Moreover, higher speed vessels considerably reduce inventory costs
for shippers of all commodities.

Our introduction of the Lancer vessels did not harm any of the
competitors. On the contrary, because of the substantial
investment referred to above, we estimate our capital costs to be
higher than the tug and barge operators. No benefits of the
subsidy originally received by U.S. Lines were passed on to us. In
fact, our capital costs are higher now than they would have been
had we built the vessels when U.S. Lines built them, but without
any U.S. Government aid. Moreover, our capacity now is almost
exactly what it was in 1988 before we purchased the vessels.

The fact that our introduction of the Lancers has not hurt any
of our competitors Is shown by Sea-Barge's notable growth in the
last four years. During that time, Sea-Barge, which entered the
trade with only a weekly service to and from Miami, has doubled its
service by extending it to Jacksonville, and then recently
announced an increase in its barge capacity. During this four-year
period, there has been no equivalent growth in the trade as a
whole. Therefore, in theory and in fact, our introduction of the
Lancers vessels has harmed no Jones Act operator.

We believe that Navieras de Puerto Rico has made a significant
contribution to the purposes and policies expressed in the Merchant
Marine Act, 1936. We have saved the Lancer vessels which we
purchased from the scrap heap to which they were apparently
destined, there having been no bidders for these vessels outside of
ourselves and Sea-Land. I have already adverted to the huge
investment in reconfiguration and repair that we have made, thus
providing continued support for United States shipyards at a time
when all commercial business was at its lowest ebb. We continue to
supply that business for shipyards as we engage in periodic
drydocking and other repairs of the vessels. Navieras de Puerto
Rico and the Government of the Commonwealth of Puerto Rico are
supporters of the policies expressed in the Jones Act, namely the
stimulation of the merchant marine industry through reserving
domestic off shore trade to United States-flag vessels built and
repaired in United Stated shipyards. As is well known, the United
States fleet has shrunk drastically. The latest figures available
to us, for 1991, indicated that there were only 83 containerships
in the United States non-military fleet, of which several were
Jones Act vessels. Navieras de Puerto Rico believes that its
commercial operation of its five Lancer vessels makes a
very significant contribution to the availability of United States
flag container shipping.

In connection with this last point, it Is our understanding
that the U.S. Army Is investing in a Containerized Ammunition
Distribution System ("CADS") and has already Invested considerable
sums in purchasing containers, flat racks, and sea sheds, all
looking toward the movement of military units and supplies in
containerships. The commercial trend, both U.S. and worldwide, is
away from roll-on/roll-off vessels and toward containerships, as by
far the most economical intermodal transportation method. For
these reasons, as well as the others explained in my statement, it
is very important that all U.S. flag contaLnerships be retained in
viable commercial operation. I believe that H.R. 5030 is In line
with that goal.

I thank you very much for the opportunity to have appeared
before you today.
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Act of the Puerto Rico
Maritime Shipping Authority

Act. Noe 62
Approved June 10,1974

STATEMENT OF MOTIVES

Foreign trade Is an activity which has a powerful bearing
on the whole economic and social development of Puerto Rico.
More than 98 per cent of the foreign trade of Puerto Rico
moves by sa In terms of the value of shipments, Puerto Rico's
external trade has increased at an annual rate of 11 per cent in
the period comprised between 1964 and 1973. In 1973 external
trade represented 94 per cent of the gross national product.
During the same year, 255.8 million dollars were paid in ma-
ritime freight on Import. The great dependence of Puerto Rico
In maritime transportation for its development is evident.

The maritime transportation system is therefore, a fun-
damental element to the well being of the people of Puerto Rico.
Its efffkdency, adjustment and operation in the pursuit of the
general welfare must constitute the basic aspects of a public
policy which the government of Puerto Rico -annot ignore.

The upward trend of maritime freight during the last years
and the present operation of eistine maritime trnsotation
service require governmental attention to protect the general
welfare of the people. Therefore, it is undeferrable that the
government of Puerto Rico's assumes an active role in the di-
recting and operating ruponsibilltt of maritime transportation.
It Is in considration of this need that the Legislature of Puer.
to Rico estas a public instrumentality responsible for the
maritime transportation between Puerto Rico and abroad, which
will provide this essential service wholly or partially, as long as
the public interest, health and welfare of its citizens may require.

The Legislature of Puerto Rico intends that this instru-
mentality acquires and operates shipping lines and terminal
facilities as a public service, and that in doing so, it shall not be
subject to the antitrust laws nor any other limitation that could
hinder the effective discharge of the endeavor that this act has
imposed on the public instrumentality hereby established.
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TESTIMONY OF MICHAEL D. SHEA, PRESIDENT,
MARINE TRANSPORTATION SERVICES SEA-BARGE GROUP, INC.

IN OPPOSITION TO H.R. 5030
BEFORE THE SUBCOMMITTEE ON MERCHANT MARINE

MAY 20, 1992

My name is Michael D. Shea. I an president of Marine
Transportation Services Sea-Barge Group, Inc ('Sea-Barge,). I an
here to state the strenuous opposition of Sea-Barge to H.R. 5030.
Since graduation from the Merchant Marine Academy in 1965, I have
served as an officer in the U.S. Merchant Marine, then in various
executive positions with Lykes Bros. Steamship Co., Inc., and
finally in my present job with Sea-Barge. I am accompanied by
Edward Schmeltzer of the Washington, D.C. law firm of Schmeltzer,
Aptaker & Shepard.

Sea-Barge has provided intermodal service between
continental United States and Puerto Rico via Florida ports for
nearly seven years. We now offer service twice each week from
Florida to Puerto Rico with four sets of tugs and barges: two
tug/barge sets provide weekly sailings between Miami, Florida and
San Juan, Puerto Rico and the other two sets operate weekly
between Jacksonville, Florida and San Juan. The South Florida
barges can each carry an average of 520 TEUs and generally leave
Miami every Friday night and arrive at San JuaQ Wednesday evening.
The vessels operating between Jacksonville and San Juan average
690 TEU capacity. They generally leave Jacksonville on Tuesday
evenings and arrive in San Juan on Sunday evenings.

I want to impress upon the Committee that (1) H.R. 5030
would cut the heart out of section 506, a fundamental part of the
Merchant Marine Act, 1936, without which the Act could not have
been passed; (2) as recently as 1987 Congress, in a singularly
strong action, made it plain that it would not tolerate
Administration action to avoid the intent of section 506; (3)
M.R. 5030 is not a sere technical change to avoid unnecessary
regulation--it is instead a Bill to allow subsidized ships to
compete fully with non-subsidized vessels built in U.S. yards and
thereby change the commercial balance in the Puerto Rico trade;
and (4) the need of Puerto Rico for ocean transportation can and
will be met fully without enactment of H.R. 5030.

1. H.R. 5030 Would Cut The Heart Out Of A Fundamental
Provision Of The Merchant Marine Act. 1936.

Section 506 is an essential part of the Merchant Marine
Act, 1936. Without that section there would have been no
enactment. Section 506, which relates to subsidies that would be
paid by the government for construction in U.S. yards of vessels
to be operated in foreign trade, together with similar provisions
relating to subsidies for operation of such vessels, was enacted
to assure unsubsidized ship lines in domestic trades that they
would not face serious competition from subsidized ships. Section
506 was among the hardest fought provisions of the 1936 Act.
Without section 506, the 1936 Act for subsidizing vessels of the
American Merchant Marine In foreign trade would not have been
passed.

The Supreme Court in Seatrain Shipbuildina Corp. v.
Shell Oil Co., 444 U.S. 572 (1980), described the protection
afforded to non-subsidized, American-built vessels as follows:

It was recognized from the outset that
substantial limits would have to be placed
upon the entry of subsidized vessels into the
domestic trade. Any other result would have
been disastrous for the unsubsidized Jones Act
Fleet for which that trade was (and is)
reserved. Burdened by higher construction
costs, greater outstanding debt, and higher
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operating expenses, that fleet would simply
have been unable to compete with now vessels
enjoying the benefits of the 1936 Act.

The congressional response to this
problem as it relates to the CDS program was
5 506. Basically, that section confines
subsidized vessels to the foreign trade.
Congress recognized, however, that an entirely
rigid prohibition on entry into domestic
commerce might be impractical--incidental
domestic operation on one segment of a voyage
in foreign trade might well be efficient, and
other circumstances might also arise in which
some flexibility would be desirable.
Accordingly, Congress permitted subsidized
vessels to carry domestic cargoes on one leg
of certain foreign voyages and provided In
addition that the Secretary could authorize
such vessels actually to enter the domestic
trade for six months or less in any or less In
any year upon finding that such entry would be
'necessary or appropriate to carry out the
purposes of this chapter.o In an effort to
ensure that subsidized vessels operating in
the domestic trade pursuant to these
exceptions would compete on an equal footing
with unsubsidized vessels similarly employed,
Congress required the repayment of that
portion of the outstanding subsidy allocable
to the vessel's domestic activities.

444 U.S. at 486-87 (emphasis added). The same message was
delivered In a series of decisions of U.S. Circuit Courts of
Appeals.

In a Memorandum Opinion dated January 31, 1992,1 Judge
Lamberth of the U.S. District Court for the District of Columbia
described section 506 protection as follows:

The court recognizes that, as MarAd
points out, one of the Act's primary policies
is to protect the Jones Act fleet from being
displaced by the subsidized fleet, and that
this is achieved by preventing CDS-built
vessels from engaging in domestic trade,
either directly or by way of sham foreign
voyages. Thus, it is evident that MarAd must
set some sort of minimum foreign cargo limit
to assure that voyages in foreign trade are
bona Lid.

A plain reading of the statute seems to
indicate that the foreign cargo limitation
should be set at the level at which the
domestic cargo carried on a CDS-built vessel
is Incidental to foreign cargo that is carried
on that voyage. Such a limitation would truly
protect the Jones Act fleet because it would
assure that voyages in foreign trade are bona
1LL"; they would not be taken but for the
purpose of transporting the cargo to foreign
ports. Any limit that allows CDS-built
vessels to carry more than this amount of

1 Marine Transortation Services Sea-Bargs Group. Inc. v.
Busev. at al., No. 89-2278 (D.D.C. Jan. 31, 1992) (hereinafter
0Slip Op.0).

- 2 -
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domestic cargo would allow sham voyages in
foreign trade, thus giving CDS-built vessels a
competitive advantage over the Jones Act fleet
in domestic trade.

Slip Op. at 28-30.

2. Congress, As Recently As 1987, Enacted
Legislation To Preserve The Vitality Of Section 506.

On the basis of guidance from a series of court cases,
the Maritime Administration adopted a regulation which would have
allowed tankers to operate in the domestic trade after a full
payback of subsidy. Your Committee would have no part of this,
and in the Supplemental Appropriations Act of 1987, Public Law No.
100-71, 5 505, 101 Stat. 391, 471 (1987), Congress enacted the
following provision:

None of the funds appropriated or made
available by this or any other Act . . . for
purposes of administering the Merchant Marine
Act, 1936 . . . shall be used by . . . (MarAd]
to propose, promulgate, or implement any rule
or regulation . . . with respect to the
repayment of construction differential
subsidy for the permanent release of vessels
from the restrictions in section 506 of the
Merchant Marine Act, 1936 . . . Provide,
That such funds may be used to the extent such
expenditure relates to a rule which conforms
to statutory standards hereafter enacted by
Congress.

As far as I can determine, Congress thus far has enacted
no statutory standards which would enable CDS vessels to be
released from the restrictions in section 506, even by full
repayment of CDS, i.e., full repayment of CDS plus full interest
computed on the basis of the formula set forth in MarAd's rules on
full repayment, at 46 C.F.R. J 276.3.

There is no reason for Congress now to abandon its
carefully thought out policies for protection of the Jones Act
fleet from competition with vessels that were subsidized to
engage in the foreign trade in competition with foreign ship
lines.

3. H.R. 5030 Is Not A Mere Technical Change To Avoid Unnecessary
Requlation--It Is A Bill To Allow Subsidized Operators To
Compete Fully. And Unfairly With Unsubsidized Vessels.

Puerto Rico Maritime Shipping Authority (IPRMSAR) and
Sea-Land Service, Inc. ('Sea-Land) knew full well, when they
purchased the LANCERs, that it was illegal to use them essentially
in domestic trade. Indeed, when they purchased the ships they had
to, and did, agree with MarAd that the vessels would be fully
bound by section 506. They agreed that the vessels would 'be
operated exclusively in foreign trade, or on a round-the-world
voyage, or on a round voyage from the west coast of the United
States to a European port or ports which includes intercoastal
ports of the United States, or a round voyage from the Atlantic
Coast of the United States to the Orient which includes
intercoastal ports of the United States, or on a voyage in foreign
trade on which the vessel may stop at the state of Hawaii. or an
island Dossession or island territory of the United States

.. 46 U.S.C. app. 5 1156 (emphasis added).

The purchase, and agreement by PRMSA and Sea-Land to be
bound by section 506, could not have been a thoughtless action.
The vessels, after all, cost millions of dollars; the purchase had
to be undertaken with the guidance of lawyers who fully understood
the Merchant Marine Act, 1936; and the ship lines had to be fully
aware that the LANCERs could not be operated lawfully in the

- 3 -
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domestic trades of the United States except on an incidental
basis. Yet PRJSA and Sea-Land, immediately upon delivery,
operated the LANCERs almost exclusively to the Puerto Rico trade
and devoted their efforts to frustrating attempts by Jones Act
operators to appeal to the aritime Administration and to the
courts for the protection to which Jones Act operators are
entitled under section 506.

Recently, on January 31, 1992, the U.S. District Court-
instructed KarAd to make a statutory determination which would
limit CDS vessels to 1bona fide' voyages in foreign trade, with
only incidental' operation in domestic trade. Slip Op. at 28.
Under these circumstances it would be unconscionable for Congress
to allow PRMSA and Sea-Land to make a sham of the section 506
restrictions to which these carriers knowingly agreed to be
bound.

When Sea-Barge, and other operators of Jones Act
vessels, devote their resources to the development of shipping
services in the domestic trades, they do so with a confidence that
the law enacted in 1936, and continued in force since then, would
protect then from the fierce, unfettered competition of subsidized
vessels. The commercial balance in domestic trades, until the
entry of the LANCER. in the Puerto Rico trade, has been built on
the foundation of section 506 protection. Congress should not
change this balance in the Puerto Rico trade by enacting H.R.
5030. If Congress does enact H.R. 5030, will it be able to
withstand the demands for similar legislation by operators of a
multitude of CDS vessels who would find it highly profitable to
operate ships in liner trades to Alaska and Hawaii and ultimately
to operate tankers in the coastwise and intercoastal trades?

Section 506 is not a technical provision which requires
all common carriers to obtain certificates of convenience. It is,
instead, a limitation that has to be accepted 2any by ship lines
who have chosen to receive the benefits of a governmental
subsidy.

4. The Ocean Transportation Needs Of Puerto Rico Can
And Will Be Xet Fully Without Enactment Of H.R. 5030.

Puerto Rico will have excellent shipping service without
enactment of H.R. 5030. This service will be provided either by
(i) a combination of CDS ships on bona fide voyages in foreign
trade with a stop at Puerto Rico, together with barge service; or
(ii) by comprehensive service of large tug/barge fleets; or, (iII)
if required by the market, tug/barge service together with fast
self-propelled ships built in U.S. yards without subsidy which
would be attracted to the trade.

Sea-Barge has never taken the position that CDS vessels
can provide only token service in the Puerto Rico trade. We have
urged only that CDS vessels be used primarily for foreign trade
and incidentally for domestic trade. mlncidental,O as we
understand the word, cannot mean more than 50 percent of the
capacity of the vessel or of the revenue earned by the vessel. In
the Puerto Rico trade, incidental would mean utilization of
somewhere between one-half and two-thirds of the vessel in foreign
trade and somewhere between one-half and one-third in domestic
trade.

Sea-Barge has never objected to LANCER calls at Puerto
Rico on voyages to real foreign markets such as Brazil and
Argentina. Such voyages would shield Jones Act operators in the
Puerto Rico trade from the full thrust of subsidized competition.
Such service, moreover, would allow CDS vessels to provide service
to Puerto Rico without destroying the careful balance of the
policies of the Merchant Marine Act. If PRMSA and Sea-Land would
see fit to stop their CDS vessels at Puerto Rico on such truly
foreign voyages, the Puerto Rico capacity of the CDS fleets,

- 4 -
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together with present tug and barge services, would more than meet
the need for shipping services between Puerto Rico and continental
United States.

If PRMSA and Sea-Land do not want to utilize their
subsidized vessels on foreign voyages which call at Puerto Rico
but would instead withdraw these ships from the Puerto Rico trade,
tug and barge services alone could, and would, fill the shipping
needs of the trade. Tug and barge combinations now operate
between Pennsauken, New Jersey on the Delaware River and Puerto
Ricoi between Jacksonville and Miami, Florida and Puerto Rico; and
between Lake Charles, Louisiana and Puerto Rico. Until recently,
a tug and barge service was operated between Mobile, Alabama and
Puerto Rico. A breakbulk barge service between Pensacola, Florida
and San Juan recently has been inaugurated. Tug and barge
services are available to supply all necessary shipping
requirements in the Puerto Rico trade.

Some of the br.rges in the trade can carry in excess of
1,000 TEUs. Although tie capacity of the CDS ships is
substantially greater, at 1,200 TEUs, than some of the barges in
the trade, the additional tug/barge sailings that would be
required would necessarily afford more frequent sailings than are
provided by the larger CCS ships. Moreover, transit time would
not be a problem. Tug and barge sets generally operate between a
single continental port and a single port in Puerto Rico, that is,
transit time is not delayed by calls at several ports on the way
to or from Puerto Rico. The barges of Sea-Barge leave Miami on
Friday night and arrive in San Juan for unloading on the following
Wednesday evening or Thursday morning. Our North Florida voyages
leave Jacksonville on Tuesday evening and arrive at San Juan for
unloading on Sunday evening or Monday morning. Transit time from
North Atlantic ports by tug/barge sets would not be substantially
greater than the Jacksonville voyages. The barges of Crowley
Maritime Corporation leave Pennsauken, New Jersey on Thursday and
arrive at San Juan for unloading on the following Thursday. The
transit time for service from the New York/New Jersey area to
Puerto Rico can be made in be six days.

The barges now operating in the Puerto Rico trade
provide full roll on/roll off service, full lift on/lift off
service, and breakbulk service. Barges, moreover, provide
service equivalent to that of the LANCERs for automobiles and
other specialized cargo. I can assure you that if there is a need
for additional Puerto Rico service, it would be provided by Sea-
Barge and probably by a number of other tug and barge operators
who are in the trade or would be attracted to the trade.

If there is a serious and substantial need for faster
service than provided by tugs and barges, the market will attract
self-powered, non-subsidized vessels. Fast, modern, unsubsidized
U.S.-built vessels now operate, and for years have been operating,
in the domestic Alaska and Hawaii trades. Expensive ships were
built in U.S. yards by Total Ocean Trailer Express, Inc. and Sea-
Land in the Alaska trade and by Matson Navigation Company, Inc. in
the Hawaii trade. More to the point, a fleet of large, extremely
fast, roll-on/roll-off vessels was built by a company called TIT
which operated profitably for years in the Puerto Rico trade. TTT
was purchased by PRMSA sometime around 1975. Recently PRMSA
withdrew these fast, unsubsidized, U.S.-built vessels from the
trade.

CONCLUSION

To summarize my comments, Sea-Barge opposes H.R. 5030:

(1) because section 506 was enacted to protect
unsubsidized U.S.-Flag ships from unfair competition by ships
built with subsidy;

- 5 -
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(2) because no subsidy is paid to build or operate
ships in the coastvise trade and the Jones Act fleet still needs
section 506 protection;

(3) because the U.S. government paid subsidy on the
Sea-Land and PRKSA ships so that they would be operated in the
foreian commerce of the United States, in competition with
foreign-flag vessels, and not in domestic commerce against U.S.-
flag vessels, and

(4) because private individuals should not be allowed
to do an 9end-runs around the administrative process, frustrate
both Congressional and judicial intent, and obtain a personal
exemption from a la with which they specifically agreed to
comply, but now they find inconvenient.

57-271 0 - 92 - 6
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Good Morning, Mr. Chairman and members of the Subcommittee.
My name is Jack Park; I'm Vice President, Crowley Maritime
Corporation, for Governmental Relations.

Crowley Maritime Corporation is one of the largest of the
U.S.-flag carriers with extensive common carrier and contract cargo
services in both the domestic and international trades. We operate
close to 400 vessels. Included in our domestic services are
operations between the mainland and the principal non-contiguous
domestic jurisdictions - Puerto Rico, Alaska and Hawaii. This year
we are celebrating our 100th year of service.

We wish to take this opportunity to state the position of
Crowley Maritime Corporation ("Crowley") concerning a proposal to
change over 50 years of existing law and allow certain vessels
built with construction differential subsidy ("CDSO) to engage
exclusively in domestic service between the continental United
States and Puerto Rico. The proposal, contained in H.R. 5030,
comes from the Puerto Rico Maritime Shipping Authority ("PRMSA") to
enable it to operate five Lancer containerships unrestricted by the
foreign trade requirement of Section 506 of the Merchant Marine Act
of 1936. If passed, the legislation would also allow Sea-Land
Service to operate three taxpayer-subsidized Lancers and another
CDS-built vessel in an exclusively domestic service in competition
with unsubsidized carriers. The proposal is being advanced as an
end-run around litigation and agency proceedings involving this
very issue. Indeed, it is important to note that the litigation
and agency proceedings are (i) not concluded but rather are ongoing
and (ii) the Lancer vessels at this stage of the administrative
proceedings have not been foreclosed from the Puerto Rican trade.
Clearly the bill before this Committee, in addition to being
substantively deficient, is extremely premature. More about this
later.

Crowley is firmly onOsed to the proposed legislation.
Crowley subsidiary Trailer Marine Transport ("TNT") is the second
largest carrier in the trade. TNT has just enhanced its service to
Puerto Rico so that it now offers three weekly departures from
Jacksonville, and two other departures from the North Atlantic
(Pennsauken, New Jersey) and Gulf (Lake Charles, Louisiana).
Crowley employs more than 2,000 men and women in Puerto Rico and
several mainland cities to offer the best service available in the
trade. Importantly, TNT's service -- unlike the services of PRMSA
and Sea-Land -- is provided on vessels built without one dime of
taxpayer subsidy. Instead, TNT developed and paid for its triple-
deck ro/ro barges specifically for this trade.

It is absolutely unfair to allow PRMSA, Sea-Land or any other
carrier to use vessels paid for by U.S. taxpayers to compete with
our unsubsidized service. It is especially unfair when one
considers that unsubsidized U.S.-flag carriers such as Crowley have
relied upon the well-thought-out Merchant Marine Act of 1936 while
carriers such as PRMSA purchased these vessels with full
understanding of the limitations on their usage. Congress
recognized the inequities of allowing such government-assisted
vessels competing with other U.S.-flag vessels built without such
assistance and prohibited their use in the domestic trades except
under well-defined circumstances. Essentially what Congress did
was to state that such vessels could only be used in the domestic
trade where that activity was incidental to a bona fide voyage in
foreign trade. CDS was meant to compensate U.S. carriers for the
high ship construction costs we face relative to foreign carriers.
The bargain struck by Congress in granting CDS was that subsidy
could not be used for vessels operating in the domestic trades
since it wasn't needed there to offset the foreign carriers'
advantage. It is inconceivable that Congress would now go back on
that bargain, allow vessels built with taxpayers' money to operate
in domestic trades where there is no foreign competition and where
they can use the advantage of subsidy to compete unfairly against
unsubsidized U.S.-crewed and U.S.-owned carriers.
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Congress should not be changing the rules midstream to benefit
one carrier at the disadvantage of others who understood, relied
upon, and accepted Congress's decision on these matters. PRSA
made a commercial decision when, in 1987, it bought the Lancers
based on its understanding of the law. They knew irom the outset
the scope of the restrictions. Other carriers made different
decisions based upon the clear mandate of the law. There was never
any doubt that COS vessels could not trade exclusively in the Jones
Act trade. Nor was there any doubt about the costs and
difficulties of attempting a payback or buyout of CDS. For
Congress to now change the law to suit PRMSA would effectively
shift the burden of PRMSA's mistake to carriers who understood and
relied upon the law in the first place.

The following additional arguments are made in opposition to
the PRMSA proposal:

1. Repayment of the subsidy does not level the olavino
field. The carriers who took subsidy should not be allowed to
shift their vessels to whichever trade, foreign or domestic,
provides the best opportunities at a given time. The Supreme Court
recognized this. Seatrain Shipbuilding corp. v. Shell Oil Co.. 444
U.S. 572, 588 (1980). Further, from an economic and accounting
standpoint, the proposed repayment does not come close to paying
back the value the government gave when it granted the subsidy.
Considering just inflation, the proposed repayment is very small in
today's dollars. Also, if you compare ship construction and
finance costs today with those of the late 1960's/early 1970's,
when the Lancers were built and the subsidy paid, the amount PRMSA
wants to pay now to buy out the CDS on their ships is almost
insignificant. Most importantly, in seeking to avoid a repayment
of interest, owners of the nine vessels would be receiving the
benefit of an interest-free loan on the value of the unamortized
portion of the subsidy paid for the period from the date of
construction to the present time. PRMSA would be receiving an
unfair advantage, representing interest, of $19.3-million dollars
as of June 1, 1992 on their five ships.'

2. The Lancers can continue to serve Puerto Rico on a stop-
off basis. PRMSA bought the Lancers and phased-out its ro/ro ships
on the correct understanding that the Lancers could be used on an
incidental stop-off basis (stopping at Puerto Rico enroute to or
from a foreign port) under existing law. The only thing that
appears to be at issue is the share of foreign trade cargo PRMSA
will have to carry on each voyage, a matter which continues to be
the subject of litigation and Maritime Administration
consideration. It is important to remember the following facts in
considering the proposed bill:

(i) the Lancer vessels under current MarAd
interpretation are entitled to call at Puerto
Rico as part and parcel of a bona fide foreign
voyage;

(ii) the Lancers in fact have taken advantage of
this current MarAd interpretation and are
presently serving the Puerto Rican market as
part and parcel of a bond fide foreign voyage;

(iii) the litigation in the federal courts dd not
prohibit the current usage of the Lancers in
the Puerto Rican trade;

(iv) the federal court has simply asked MarAd to
reconsider its interpretation of the law and,
if it comes to the same conclusion, to justify

1 The basis is the regulation contained in 46 CFR 276.3. The
formula used for the computation was devised by MarAd for the
repayment of CDS for three tankers to enter the domestic trades in
the mid-1980's.
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it; and
(v) even if NarAd sets the foreign trade share at

the highest level suggested (50%), it would
not legally or practically preclude continued
stop-off service at Puerto Rico.

This legislation is premature in that it is attempting to fix a
problem that does not necessarily exist.

3. Shiouing cavacitv in the Puerto Rico trade would not
decline if the Drovosal is not adopted. Whatever MarAd decides, a
large share of the capacity provided by the Lancers would likely
remain in the trade. But even if the Lancers were to drop out
entirely, sufficient capacity can be made available to fill the
void.

4. PRMISA does not deserve special protection just because it
is a state-owned company. If anything, state-owned companies merit
closer scrutiny because of their ability to absorb losses -- at
taxpayer expense -- of a magnitude that would wipe out private
businesses and that harm competing private enterprise. Congress
has long recognized this by enacting special rules for controlled
carriers. 46 U.S.C. app. 51708. The Puerto Rican Government
argues that the purpose of PRMSA is to provide low cost quality
intermodal transportation service to Puerto Rico. Low cost quality
intermodal transportation service to Puerto Rico is not dependent
on PRMSA. There is more than enough shipping capacity in the trade
provided by carriers that are extremely competitive. New carriers
can and do enter the trade with greater ease than in most domestic
trades because of the short distance between Puerto Rico and the
mainland and the excellent intermodal infrastructure that exists in
the Southeast part of the United States. The Puerto Rican
Government claims they carry a disproportionate burden share of the
transportation costs associated with financing the U.S. merchant
marine. They claim this burden is five percent of all goods
purchased in Puerto Rico. There is no doubt a differential cost to
Puerto Ricans, as well as Hawaiians and Alaskans, because of the
requirement for U.S.-built and U.S.-crewed vessels in the offshore
domestic trades, but it is questionable whether it is as high as
5%. In any event, it is a small price to pay for the overall
benefits gained.

I will be pleased to try to answer any questions you may have.

Please feel free to call on us if we can provide further
information on this issue.
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STATEMENT OF PHILIP M. GRILL
VICE PRESIDENT,

MATSON NAVIGATION COMPANY, INC.
ON

H. R. 5030
A BILL TO ESTABLISH AN ALTERNATE PENALTY FOR OPERATION
OF CERTAIN VESSELS IN THE COASTWISE TRADE BETWEEN THE UNITED
STATES AND PUERTO RICO BEFORE THE SUBCOMMITTEE ON MERCHANT
MARINE COMMITTEE ON MERCHANT MARINE AND FISHERIES HOUSE OF
REPRESENTATIVES

MAY 20, 1992

Mr. Chairman and Members of the Subcommittee,
I am Philip M. Grill, Vice President of Matson Navigation

Company, Inc. ("Matson"). I appreciate this opportunity to
present Matson's views on H.R. 5030, a bill that would permit
certain vessels built with Construction Differential Subsidy
(COS) to operate exclusively in the coastwise trade between the
continental United States and Puerto Rico.

Matson opposes this bill because its effect is contrary to
the Congressional purposes and goals expressed in the Merchant
Marine Act, 1936 (the *Act") namely the promotion and development
of our American merchant marine, including our domestic trade
fleet, as well as our foreign trade fleet. Both fleets are vital
to our nation's commerce and national security; while government
promotion of the U.S.-flag foreign trade fleet remains an
important, though sometimes difficult objective, we believe that
its promotion must not come at the expense of the domestic trade
fleet.

Matson is proud of its long history as a carrier in the
domestic shipping trades. We have provided service to Hawaii
without interruption since 1882, including service during World
Wars I and II as agent of the U.S. Government. Today, Matson
operates an efficient fleet of eight container and combination
contair:er and roll-on/roll-off vessels between U.S. Pacific Coast
ports or! the Mainland and the Port of Honolulu on the Island of
Oahu carrying primarily containerized cargo and automobiles to
Hawaii. Cargo destined for the Neighbor Islands of Hawaii, Kauai
and Maui iv transshipped in Honolulu from Matson's line-haul
vessels to its container and ro/ro barges for delivery to four
Neighbor Island ports. On the return trip from Honolulu to the
U.S. Pacific Coast, Matson's fleet carries Hawaii's agricultural
products as well as automobiles, household goods and other cargo.
As an exclusively domestic operation, Matson's Hawaii service
receives no government subsidy for vessel construction or
operation.

Matson strives to provide a high level of service to its
customers, commensurate with their needs and the needs of the
state of Hawaii as a whole. To maintain its high level of
service, Matson has regularly invested million of dollars in
equipment for the U.S. Pacific Coast/Hawaii trade, including over
$500 million for the U.S.-built vessels and barges employed in
our offshore domestic service. This huge investment includes the
construction of a new containership at National Steel and
Shipbuilding Company in San Diego at a contract cost of $129
million. This is the first new commercial vessel to be built in
a U.S. shipyard since 1987. It will be delivered to Matson this
summer and will immediately enter our Hawaii service.

The Domestic Offshore Trades

The domestic offshore commerce segment of the U.S. Merchant
Marine serves the domestic trades between the continental United
States and domestic communities such as Hawaii, Alaska and Puerto
Rico. Domestic offshore commerce carriers have a substantial
impact on the employment of thousands of maritime and longshore
workers throughout the United States.
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The services provided by domestic offshore commerce carriers
are essential to the economies of the states of Hawaii and
Alaska, and the Commonwealth of Puerto Rico. Hawaii and Puerto
Rico are island economies which are dependent on regularly-
scheduled, U.S.-flag ocean common carrier service to provide the
pipeline" through which needed goods are delivered, and through

which the products of these islands can reach Mainland markets.
Although Alaska is part of the Mainland, its distant location
means that its economy is similarly dependent on American ocean
common carriers.

The domestic offshore communities must be assured of a U.S.-
flag domestic commerce fleet which is dedicated to serving them,
regardless of the changing economics of international shipping
operations. There can be no assurance that domestic carriers
will be able to make investments, such as the one-half billion
dollars that Matson has invested in its Hawaii fleet, if they are
faced with unrestricted competition from vessels built with
construction-differential subsidy provided by the federal
government under Section 506 of the Act.

The Construction-Differential SUbsidy Program

When Congress developed the Merchant Marine Act, 1936, it
recognized the need for providing government aid in the
construction of new vessels to be used in the foreign commerce of
the Un.ted States. Title V of the Act became the vehicle through
which this government aid was furnished. No application for such
government aid could be approved until there was a determination,
among other things, that "the plans and specifications call for a
new vessel which will meet the requirements of the foreign
commerce of the United States, will aid in the promotion and
development of such commerce, and be suitable for use by the
United States for national defense or military purposes in time
of war or national emergency". The construction-differential
subsidy provisions in TitleV do not provide for such government
aid to be applied to vessels that would meet the requirements of
the domestic commerce of the United States. In fact, there was
strong support for the complete exclusion of vessels built with
CDS from domestic commerce where they would unfairly compete with
vessels that were not constructed with CDS.

The controversy was resolved by the compromise incorporated
in Section 506 of the Act. That section requires that the owner
of a vessel built with CDS shall agree that the vessel shall be
operated exclusively in foreign trade, with four very limited
combination foreign and domestic trade exceptions. In addition,
the Secretary may consent in writing to a temporary 6-month
transfer of a vessel built with CDS to a service not covered by
the CDS agreement. If the vessel was operated on one of the
combination voyage exceptions, the owner had to pay to the
government that proportion of 1/25th of the CDS paid for the
vessel as the gross revenue derived from the domestic trade bore
to the gross revenue derived for the entire voyages completed
during the preceding year. In case of a temporary transfer, the
owner had to pay to the government an amount which bears the same
proportion to the CDS as the temporary transfer period bore to
the entire economic life of the vessel.

The H.R. 5030 Modification to the
Construction-Differential Subsidy Promram

The purpose of H.R. 5030 is to permit nine specific vessels
now engaged in the coastwise trade between continental United
States and Puerto Rico to do so throughout the remaining economic
lives of the vessels and without engaging in any foreign trade
operations. Unrestricted, exclusively domestic coastw ise trade
operation of vessels built with CDS is directly contrary to the
intent of Congress as expressed in the provisions of Title V of
the Act and the plain reading of Section 506. Enactment of H.R.
5030 would have the following adverse results:
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H.R. 5030 would discourage future investment in ships that
conform to the cabotage law restrictions in Section 27, Merchant
Marine Act, 1920 (the OJones Act"). Jones Act operators
committed to provide quality service in the domestic trades
should not be penalized by allowing lower cost CDS ships to enter
the domestic trades on an unrestricted basis.

H.R. 5030 results in unequal competition. The payment of
CDS to aid in constructing a vessel represents an interest free
loan which the owner must repay to the government, without
interest, only for the portion of the time that the CDS vessel
engages in domestic trade operations. On the other hand, the
owner of a vessel built inthe United States without CDS has a
much higher initial vessel cost, subject to interest expense, and
is placed at a substantial competitive disadvantage.

H.R. 5030 discourages building new ships for domestic trade
operation and this discourages investment in United States
shipyards. As CDS vessels become older and less competitive in
foreign trades, they can be dumped into the domestic trade to
compete with the vessels built without CDS. This would lead to
domestic trade being monopolized by older, inefficient and unsafe
ships.

H.R. 5030 is a further example of government by exception
rather than by consistent application of long established
policies and principles. When the nine ships identified H.R.
5030 were offered for sale in 1988, Matson and other companies
which operate exclusively domestic services did not bid on them
for domestic trade use because of the domestic trade restrictions
in Section 506. To allow the purchase of the nine ships for
combined foreign and domestic trade operations and then to repeal
the law and permit unlimited domestic trade operation for the
remaining lives of the vessels is a complete frustration of the
Congressional policy on which Title V was based. It sends a
signal to the maritime industry that there are no rules -- that
the law does not mean what it says. It destroys the stable
regulatory and statutory environment which is necessary in the
capital intensive maritime industry where long-term planning of
major capital commitments is an absolute necessity to maintain an
efficient, quality ocean transportation business. Board room
decisions, such as Matson's commitment 6f $129 million in a new
containership, must already contend with very complex market and
competitive considerations. The complete abrogation of the
limitations found in Section 506 to bestow a windfall benefit on
two companies that purchased these nine CDS ships in 1988 with
full knowledge of the law would send a message to the maritime
industry that even the most fundamental elements of our maritime
policies are not to be taken seriously. Business cannot be
conducted in such an environment.

Finally, H.R. 5030 would set a precedent of using an
economic argument as a basis for changing statutory maritime
policy. These arguments have been put forward before in other
statutory maritime contexts and rejected. They should be
rejected here, as well.

Twenty-Five Year Old CDS Vessels Should Be
Banned From The Domestic Trade

Section 506 does not contain an affirmative statement that a
CDS vessel may be employed in domestic trade after the vesse'.
completes the first 25 years of its life, a period that has been
called the entire economic life of a CDS vessel. Congressional
policy should encourage the use of safe, modern, U.S.-built
vessels in domestic trade and shipyards to build and repair those
vessels. Permitting over 25-year old CDS vessels to be employed
in domestic trade, either on a combination voyage or a solely
domestic voyage, defeats such a policy. The doubt as to whether
a CDS vessel can lawfully engage in any domestic trade operation
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after it reaches its 25th year should be resolved by a clear-cut
statutory prohibition against such domestic trade operation.
Restricting 25-year old vessels to foreign trade would protect
unsubsidized, domestic operators in the domestic trade from
unfair competition and encourage investment in new Jones Act
ships so that the domestic trades do not become a dumping ground
for old, unsafe, but cheap, tonnage.

H.R. 5030 Vessels Must Be Restricted to Puerto Rico

If Congress should determine that there are special
circumstances in the coastvise trade between continental United
States and Puerto Rico that necessitate an exception to the
policy set forth in Title V of the Act, then the bill should be
amended on line 9 of page 1, immediately after the official
numbers of the vessels, to read "may engage in the coastwise
trade only between the continental United States and Puerto Rico
during the remaining operating life of the vessel". This
revision would make it clear that the vessels would not be able
to operate in any other domestic trade either on solely domestic
or combined foreign and domestic voyages for which no
justification for an exception has been established.

Thank you for considering the views of Matson Navigation
Company, Inc..
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STATEMENT OF

TOTEM RESOURCES CORPORATION

BEFORE THE SUBCOMMITTEE ON MERCHANT MARINE
UNITED STATES HOUSE OF REPRESENTATIVES

CONCERNING H.R. 5030

May 19, 1992

Mr. Chairman and members of the Subcommittee: I am Robert

B. McMillen, President and Chief Executive Officer of Totem

Resources Corporation. I appreciate the opportunity to submit

this statement to the Subcommittee opposing H.R. 5030 and all

other efforts to weaken the 1936 Act's separation of the

subsidized international fleet and the unsubsidized Jones Act

fleet.

I would like briefly to describe Totem Resources

Corporation ("TRC") and its role in the unsubsidized domestic

trades. TRC is a Seattle-based holding company for three

maritime companies:

- Totem Ocean Trailer Express ("TOTE") is an unsubsidized
carrier operating two U.S. built, U.S. flag vessels in the
trade between the Pacific Northwest and Alaska. TOTE's
vessels have been built and operated without a single
dollar of subsidy, and TRC recently acquired a third
unsubsidized vessel for this service.

- Foss Maritime is a Jones Act tug and barge company active
up and down the entire West coast, including Alaska. It
operates a fleet of over 125 modern, well-equipped vessels,
all of which were built in U.S. yards and are U.S. flag and
U.S. crewed.

- Interocean Management Corporation is a Philadelphia-based
company which provides ship management and operations
services for U.S. flag vessels. It not only manages ships
for a variety of U.S. flag carriers but also manages ships
for the United States Maritime Adminjstration.

These three companies provide jobs for approximately one thousand

employees, primarily in the States of Alaska and Washington.

TRC has no objection to subsidizing United States vessels

so they can compete fairly with foreign vessels in international

trades, but we strenuously object to allowing those subsidized

vessels to compete with the Jones Act vessels, which have never

had the benefit of subsidy dollars. All TRC asks for is a level

playing field, but allowing vessels built with CDI subsidy to

- 1 -
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operate in a Jones Act trade flies In the face of the essential

policies of the Merchant Marine Act of 1936. Therefore TRC

strenuously opposes legislation allowing subsidized vessels to

operate in Jones Act trades.

H.R. 5030 is the latest in a series of efforts to

legitimize use of the subsidized Lancer-class vessels in

competition with Jones Act carriers. Sea-Land and PRMSA have

been trying since 1988 to get permission to use the subsidized

Lancers In the Puerto Rico trade, even though the carriers knew

when they acquired those vessels that they could not be used in

domestic trades, and even though the price they paid for the

vessels presumably reflected those restrictions against domestic

use.

Every time their position has received a fair hearing, it

has been rejected. MARAD initially and secretly advised Sea-Land

that it could use the Lancers in Puerto Rico in 1988, but when

that action became known, the protests that followed caused NARAD

to acknowledge that its prior advice was contrary to law. MARAD

then started another proceeding, which again allowed use of the

Lancers in the Puerto Rico trade. This time MARAD's action was

struck down by the court on January 31, 1992, in Marine

Transportation Services Sea-Barge Group, Inc., v. Busey, (Civ. A.

89-2278) (D.D.C. 1992), which held that a CDS vessel could only

carry domestic cargo if the domestic cargo was "incidental" and

that in order for a voyage to be a bona fide foreign voyage it

must be the case that the voyage "would not be taken but for the

purpose of transporting the cargo to foreign ports." Now the

proponents of this legislation are trying once again to gut

Section 506's critical protection of the Jones Act trades from

subsidized competition.

Although H.R. 5030 on its face is limited to particular

vessels and to the Puerto Rico trade, in reality it affects all

Jones Act trades. Even though the bill is a response to the

unique circumstances surrounding acquisition of the Lancers,

H.R. 5030 would likely be held up as a precedent for operating

- 2 -
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other CDS vessels in other domestic trades. There are

approximately 48 such vessels, and the owners of all of them

could argue that they should receive the same special benefits as

the owners of the Lancers. Dumping 48 subsidized vessels into

Jones Act trades would be devastating, and the mere prospect of

those vessels would seriously inhibit investment in new Jones Act

tonnage.

Allowing subsidized vessels to compete in unsubsidized

trades would discourage the existing carriers from adding or

replacing unjbsidized capacity -- a particularly poor public

policy at a time when domestic shipyards are desperately in need

of work. For example, TRC recently acquired a third Jones Act

vessel for its Alaska service. We would have been reluctant to

do so if we believed that vessel might have to compete against

vessels built with taxpayer dollars.

TRC will vigorously oppose any and all efforts to admit

subsidized vessels into Jones Act trades. In the 1936 Act,

Congress carefully and deliberately kept the subsidized vessels

out of domestic trades. It was right to do so then, and it is

right to do so now. Thank you for considering TRC's views.

- 3 -
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HEARING OF SUBCOMMIFEE ON MERCHANT MARINE
REGARDING H.R. 5030

Statement Of Kadampanattu Corporation

Kadampanattu Corporation (K Corp.) owns two Jones Act vessels that

now operate in the Puerto Rico trade. K Corp. also owns a subsidy-built

vessel not currently operating in the Puerto Rico trade.

The bill as currently written benefits nine vessels owned by two large

carriers in the Puerto Rico trade to the further major detriment of existing

and potential competitors. If the law is going to be changed, K Corp.

believes that it should be even-handed and apply to all subsidy-built vessels.

oihn D.McCown
Vice President
Kadampanattu Corporation

... ,. ' - , " '-. .. " -- -- °-. " -- ' ' '"." ,.. . £ .... ,i _ - .-.T . . . . - . -T - # 717 - T- _r "!"
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COMMONWEALTH OF PUERTO RICO

OFFICE OF THE GOVERNOR RECEIVED
SAN JUAN, PUERTO RICO 00901R

MAY 2 2 92

Hay 20, 1992

The Honorable Walter B. Jones
Chairman
Merchant Marine Subconmmitee
Committee on Merchant Marine and

1334 Longwoth House Office Bldg.
U. S. House of Representatives
Washingon, DC 20515-6230

Dear Mr. Chairman:

I would like to state the official support of the Government of the
Commonwealth of Puerto Rico to H. R. 5030, Introduced by Congressman
Antonio J. Colorado, the Resident Commissioner from Puerto Rico.

This bll is very Important to the people of Puerto Rico because It helps
ensure that Puerto Rico wil continue to be served by a first-class Jones Act fleet
such as the one formed by the Lancer vessels operated by the Puerto Rico
Maritime Shipping Authority (PRMSA) and by Sea-Land, Inc. It Is essential for
the continued economic development of Puerto Rico to have vessels which can
cover the Puerto Rioo-United States trade route as quiddy as possible. These
Lancers travel at more that twice the speed of barges which are the only
available subsutes In the Jones Act fleet

I kiow that you understand that as an isLand, Puerto Rico Is a main player
In the Jones Act. Puerto RicO's trade with the mainland'United States exceeds
$27 billion. This represents over 80 percent of Puerto Rico total external trade.
It is prisely because Puerto Rico's trade with the mainland United States Is so
vital to Puerto Rico that during my first term as Governor of Puerto Rico I took the
necessary measures to form PRMSA, a carrier dedicated to serve the Puerto
Rco-United States trade route.
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U. S. citizens living In Puerto Rico, with a per capita Income half of that of
the state of Mississippi, have to pay significantly more for their food than their
fellow citizens In the Mainland. In spite of this fact, Puerto Rico has always
contributed to the objectives of the Jones Act and our decision to form PRMSA
makes us an even more integral part of the U. S. Merchant Marine. We were
proud and honored when Navieras was able to send the S,S. Ponce to service
in the Persian Gulf during Desert Storm Operation.

The Lancer vessels covered by H. R. 5030 represent an improvement of
the PRMSA fleet necessary to continue serving the people of Puerto Rico
effectively. PRMSA rescued these vessels from being scrapped by purchasing
them from the trustee of the bankrupt U. S. Unes for over $44 million. PRMSA
then spent more than $45 million repairing and reconfiguring these vessels.
This, of course, was all done In U. S. shipyards.

Today we ask for relief from the Imposition of an unrealistic and highly
restrictive foreign trade requirement on these vessels. If you do not act in favor
of H. R. 5030. these vessels will not be able to continue serving the Puerto Rico-
United States trade route.

I am sorry that I cannot be before you. but I have authorized Mr. Colorado
to speak on behalf of my administration in support of this legislation.

Cordially,

afael Hernindez-Col6n

(/

N. F, r 71 .r 1
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May 19, 1992

The Honorable Walter B. Jones, Chairman
House Committee on Merchant Marine and Fisheries
1334 Longvorth Rouse Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

On behalf of Chamber of Commerce of Puerto Rico, I am writing
to express our support for U. R. 5030, recently introduced by

Congressman Antonio Colorado, of Puerto Rico, and referred to your

Committee.

The Chamber of Commerce of Puerto Rico is one of the oldest

chambers in the nation. Its mission is to promote a healthy

economic, political, technological and social environment for the

development of private enterprise in Puerto Rico. With its 1,800

members and its 60 affiliated associations, the Chamber of Commerce

of Puerto Rico is the largest federation of businesses and

associations in Puerto Rico. Membership runs from the largest and

oldest companies in Puerto Rico and multinational corporations to

very small and middle-sized businesses.

The U. S. is the major market for most Puerto Rican products.
Nearly 85 percent of our exports goes to the Mainland. On the

other hand, the U. S. remains the principal exporter to Puerto

Rico. Because Puerto Rico is an Island, its trade is almost

completely dependent on ocean transportation. U. S. coastwise
.shipping laws requires that service between domestic ports,

including services from and to Puerto Rico, be carried on U. S.

built and U. S. manned vessels operating under U. S. flag, which

are more costly than foreign operated vessels. As a result of

this situation Puerto Rican consumers bear the largest share of the

cost of subsidizing the U. S. merchant marine fleet. Requiring a

minimum foreign cargo of 25 per cent, on vessels receiving a

construction differential subsidy, would result in higher costs to

our economy for domestic wate: transportation.

Somo Voz y Accin de fa Empra Privada
1"0 I^, t -/Q 1. 0,,, -,,,,a Q;,-- r IV ~ n? _ "7Q T,, f ¢WQ I -) Ip
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Hon. Wite S. Jones
May 19, 1992

Page 2

H. R. 5030 will provide the necessary relief from this burden
at no cost to the U. S. Government, assuring adequate and
continuous shipping services between Puerto Rico and the United
States, which is matter of utmost concern to the people of Puerto
Rico and to our members.

We understand that a public hearing will be held on May 20 to
consider B. R. 5030. Please inform the members of the Committee of
our support to this legislation and let us know if we can be of
further assistance to you.

H. R. 5030 is vitally important to the future and economic
well-being of the people of Puerto Rico and to our business
community. Again, we strongly support H. R. 5030 and urge the
Committee to recommend it favorably.

Thank you for your consideration.

Very tru

ma/c-jones 
CPA;ex-Flores
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May 15, 1992

The Honorable Walter B. Jones, Chairman
House Committee on Merchant Marine and Fisheries
1334 Longworth House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

My name is Miguel A. Rossy. I am currently the Chairman of
the Board of Directors of Puerto Rico Marine Management, Inc., the
operations company for the Puerto Rico Maritime Shipping Authority
("PRMSAN). I have almost thirty years experience in the maritime
industry having served as an executive with many different shipping
companies during that period. A substantial portion of that time
has been spent in the U.S. trade to Puerto Rico and the Caribbean.
I appreciate the opportunity to present my views to you in support
of H.R. 5030.

PRMSA was created in 1974 by purchase of the assets and stock
of the three major carriers then serving Puerto Rico, Sea-Land
Service, Inc., Seatrain Lines, Inc. and Transamerican Trailer
Transport, Inc. This provided PRMSA with a combination of roll-
on/roll-off trailership service and containership service, and, at
the time of its creation, PRMSA carried over 90% of the liner
cargoes between the mainland and Puerto Rico. As PRMSA's vessel's
aged, however -- especially the containerships which were well into
their useful lives when PRMSA purchased them -- it was necessary to
replace the tonnage. By 1988, most of the containerships had been
retired; the roll-on/roll-off trailerships had become uneconomical
to operated, and the costs of building new vessels in United States
shipyards was prohibitive. Due to the 1986 bankruptcy filing of
United States Lines, Inc., their Lancer vessels became available at
about this time. U.S. Lines' Lancer vessels were smaller than
those utilized in the transpacific or transatlantic trades, and
were ideal for PRMSA's mixed Puerto Rico/Caribbean services.
Moreover, because of the bankruptcy, the age of the Lancer vessels
(17-20 years in 1988), and their condition after a two year lay-up,
the price of the Lancers was a fraction of the cost of a new
building in a United States yard. PRMSA eventually bought these
vessels at auction for approximately $44.125 million, and invested
another $45.7 million in repairs and reconfiguration in United
States shipyards. The vessels are now extremely well suited for
PRMSA's Puerto Rico/Caribbean service.
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The Honorable Walter B. Jones, Chairman
May 15, 1992
Page Two

Since PRMSA was formed in 1974, other steamship companies have
entered the Puerto Rico trade. At present, PRMSA estimates its
shire of the market at approximately 45%. Its other competitors
ar' Sea-Land Service, Inc. ("Sea-Land"), Trailer Marine Transport,
Inc. ("TMT"), and Marine Transportation Services Sea-Barge Group,
Inc. ("Sea-Barge"). PRMSA estimates -- and these are only
estimates -- that Sea-Land's share of the Puerto Rico market is
approximately 15%, TNT's 30%, and Sea-Barge's 10%. Only PRMSA and
Sea-Land operate self-propelled container vessels; TNT and Sea-
Barge are tug and barge carriers. Only PRMSA serves a full range
of Atlantic Coast and Gulf Ports, specifically New York, Baltimore,
Charleston, Jacksonville, and New Orleans. New York is also served
by Sea-Land while TNT serves the North Atlantic area through
Pennsauken, New Jersey. No carrier other than PRMSA serves
Baltimore or Charleston. Through these ports where PRMSA calls, we
provide service, via truck and railroads, to all the states in the
United States having business with Puerto Rico and the Caribbean
Islands. There is both containership, and barge service at
Jacksonville. Sea-Land and PRMSA serve New Orleans, and TNT serves
the Gulf at Lake Charles, Louisiana. We estimate that PRMSA's and
Sea-Land's vessels constitute 58% of total annual capacity
Southbound and Northbound, and 73% of capacity in the North
Atlantic trade.

Self-propelled vessels serve both a commercial and a military
function which barge operators cannot match. The average speed of
the Lancers is 22 knots, whereas average speed for barges is 9
knots. Puerto Rico imports most of its foodstuffs, usually in
refrigerated or temperature controlled containers. Because of tine
and container maintenance considerations, the overwhelming
preponderance of this traffic, which constitutes approximately 10t
of all traffic to Puerto Rico, moves on self-propelled vessels.
Moreover, higher speed vessels considerably reduce inventory costs
for shippers of all commodities. Self-propelled vessels, unlike
barges, have substantial military usefulness in times of national
emergencies.

Our introduction of the Lancer vessels did not harm any of our
competitors. No benefits of the subsidy originally received by
U.S. Lines were passed on to us. In fact, our capital costs ar,
higher now than they would have been had we built the vessels when
U.S. Lines built them, but without any U.S. Government aid.
Moreover, our capacity now is almost exactly what it was in 1988
before we purchased the vessels.
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The fact of our introduction of the Lancers four years ago has
not hurt any of our competitors is shown by the expansion of our
competitors in this trade. Sea-Barge, which entered the trade with
only a weekly service to and from Miami, has doubled its service by
extending it to Jacksonville, and then recently announced an
increase in its barge capacity. Crowley has increased the capacity
of its barges and the frequency of its service from Jacksonville.
A new competitor, Trailerbridge, has recently entered the trade
from Jacksonville with a substantial commitment of equipment for
its weekly service. During this four year period, there has been
no equivalent growth in the trade as a whole. Therefore, in theory
and in fact, our introduction of the Lancer vessels has harmed no
Jones Act operator.

I thank you very much for the opportunity to submit these

comments.

Very truly yours,

/s/ Miguel A. Rossy

Miguel A. Rossy
Chairman

MAR: sj 1
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Chadls I. HilzhWteer
PRESOT
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May 14, 1992

The Honorable Walter B. Jones, Chairman
House Committee on Merchant Marine and Fisheries
1334 Longworth House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

My name is Charles Hiltzheimer. I am President and CEO
for Puerto Rico Marine Management, Inc., agents for
Navieras de Puerto Rico.

I offer my statement in support of H.R. 5030 and
apologize that prior commitments preclude my appearance
before this Committee today.

The issues before this Committee concern the 8 Lancer
Class vessels purchased at Bankruptcy Auction during
1988; 5 vessels purchased by the Puerto Rican Government,
and 3 purchased by Sea Land. All 8 vessels currently
operate in the United States/Puerto Rico domestic trade.
The Lancer vessel deployment provides the equivalent of
7 voyages per week between ports on the East, Southeast,
and Gulf coasts to Puerto Rico.

The southbound capacity provided by these Lancer vessels
equates to 4200 FEU per week or 218,400 FEU annually.
Southbound utilization of capacity averages about 85% or
185,000 southbound loads per year. During the peak.
shipping seasons, vessel capacity is more fully utilized.

These 8 vessels currently carry more than 60% of the
southbound cargo to Puerto Rico. The remaining 35% to
40% moves by barge carrier.

Aside from the legal and regulatory issues that have been
raised, I believe it is absolutely essential for members
of the committee to understand the consequences of
restricting or inhibiting the utilization of these
vessels in the Puerto Rico trade.
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I submit the following observations, based upon my
knowledge and professional experience in the Maritime
Industry for over 35 years.

1. There is no viable alternative use for the
Lancer Class vessels. Capacity is too small
to be cost competitive and operating cost is
too high for foreign commerce trades served by
much larger, more cost efficient vessels.

2. There are no suitable Jones Act vessels with
comparable capacity and speed, nor are there
sufficient tugs and barges available to
accommodate the cargoes carried by the Lancer
fleet.

Current barge service provides 8 voyages per week
providing a capacity of about 148,000 FEU southbound. I
estimate that barge capacity utilization is at about 82%
or 121,000 loads per year.

At optimum, only 27,000 loads per year could be
accommodated by present unused barge capacity or only 14%
of cargoes presently carried by Lancer vessels.

In order to accommodate the balance of southbound cargo
carried by Lancer vessels today, I calculate that it
would require a minimum of 8 additional barge voyages per
week, or an additional 416 voyages per year.

This would require a supplemental fleet of 16 to 20
barges (minimum 350 FEU size) and 16 to 20 tugs; just to
accommodate today's cargoes.

San Juan's ports and terminals would have to gear up for
24 hour, 7 days per week barge unloading to prevent a
huge potential bottleneck created by 3 barge arrivals in
San Juan nearly every day of the year.

I submit that the additional tug and barge resources
required to lift the present cargo carried by the Lancer
fleet does not exist. Therefore, transportation to
Puerto Rico would be materially impaired for the
foreseeable future.

I repeat, there are no Jones Act qualified vessels
available (given required capacity and speed) to replace
the Lancer vessels.
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The Honorable Walter B. Jones
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In conclusion, it is unquestionably both prudent and
equitable to certify these Lancer class vessels for the
PuertoRico trade, without undue regulatory interference
so that the public may continue to be served with a
reasonably effective service.

Very truly yours,

Charles I. Hiltzheimer

CIH: las
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May 18, 1992

The Honorable Walter B. Jones, Chairman
House Committee on Merchant Marine and Fisheries
1334 Longworth House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

Congressman Antonio J. Colorado introduced H.R. 5830 to relieve
the Puerto Rico Maritime Shipping Authority (PRMSA), from Section
596 of the Merchant Marine Act of 1936, which requires "foreign
voyage" when carrying maritime cargo to and from the Commonwealth
of Puerto Rico. H.R. 5830 has been referred to your Committee.
This legislation is needed in order to help PRMSA to provide
continued service to the citizens of the Island and the people in
the mainland of United States.

The Puerto Rico Manufacturers Association who groups more than
1,800 business firms from the manufacturing and service sectors,
supports H.R. 5030. It is our belief that the restriction
imposed by Section 506, SUPRA, is extremely negative to the best
interests of the Commonwealth of Puerto Rico, the PRNSA, Sea-Land
Services Inc. and the Improvement of maritime traffic between the
continental U.S. and Puerto Rico.

We understand that a public hearing Kill be held on May 20 to
consider H.R. 5030. Please inform the members of the Committee
of our support to this legislation and let us know if we can be
of further assistance to you. H. R. 5930 is vitally important to
the future and econbmic well-being of the people of Puerto Rico
and our business community.

Again, we strongly support H.R. 5030 and urge the Committee to
recommend it favorably. Thank you for your consideration.

Cor Illy,I

H tor 3im6nez Ju rbe

" 
n

Pevssdmw Sallow L DEL VALL. ViWpervrisw LUIS DAVILA. MIGUEL A NA7AR. NATALE S F ,CCIARDI ANTONIO ROORIGOLE
Strorrwt LUIS E. MARJUK Twfe BARTOLOME0AUNDI. 0,1 wv5Aqkoaks ENR)QUR M CARDONA (Si laim WALESKA RIVERA IJ84~gfpj.
CANDID JD.IENEZ I(Va 64 MOOE [VAN RUIZ ( ArftoL FERNANDO FERNANDEZ (AlaimLk ISRAEL HMEJO f(M al o-a LUIS MATS rPowe,
EDGARDO RODOJUZ (Cquqik LUIS R ACEVEDO (Hwwl ALFREDO fR NADAL (KCar). FRANCISCO GA.RCIA PFdJ;Wdk OSE R GIrx Jl I'M

OIuC.uayaiaA Dlowpor RprJO wuiTla DENtSE SANTOS. RnmLan i Blo Muambw Aeda XOSE M COIAN. EOM L MRERO. TPISTAN UYB
OLESTA. AURELJO TORRES PONSA



180

No R1CX K*WU: DM & DM CO VO ON RECEIVED

NO mbs eot VAY 1 I

W, MMIn(t ON MEK"M' AN E

May 18, 1992

The Honorable Walter B. Jones, Chairman
House Committee on Merchant Marine & Fisheries
1334 Longworth House Office Building
Washington, D.C. 20515-6230

Dear Mr. Chairman:

I am writing to you in support of H.R. 5030, a bill to
exempt nine CDS-built vessels from future interpretations
of Section 506 of the Merchant Marine Act of 1936, as it
pertains to foreign cargo requirements in the Puerto Rico
trade.

This legislation will be considered by your Committee in
a hearing this Wednesday, May 20th. And, although Norshipco
has no direct interest in rulings by the Maritime Adminis-
tration on cargo requirements for CDS-built vessels, we do
have concern for the survival of Navieras, the Puerto Rico
shipping line.

Norshipco has performed extensive conversion and repair
work on two of Navieras' Lancer-class vessels, amounting
to over $14 million. Like any ship repair yard striving
to survive in our own right, any work we receive is im-
portant to maintaining jobs in our shipyard.

Your support for H.R. 5030 is appreciated.

Sin ,rely -

/dohn L. R Ce III
President and Chief Executive Officer
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May 6, 199)

.1 PrX9 (202 325-3354

The Honorable Walter S. Jones
241 Cannon House Office Building
Washington, D.C. 20515-3301

Dear Congressman Jones:

I am writing on behalf of the Port of Now Orloano to
request your support for legislation recently introduced by
Congressman Colorado of Puerto Rico, H.R. 5030.

This bill would exempt certain vessels in the Puerto
Rican trade from the provision of Section 506 of the Merchant
Marino hot, or from any future regulatory interpretations
which require unreasonable "foreign voyage" requirements when
carrying maritime cargo between the Port of Now Orleans and
Puorto nio.

M.R. 5030 has been referred to the House Committee on
Merchant Marine and fisheries and is wxpwuLvtL Lu bw
considered in marc up session by the Subcommittee on Merchant
Marine on Thursday, May 7. It is our understanding that it
may be orre8&Vl dV #n au-ndment to the ry 93 maritime
authorization bill at that time.

Pluws. do everything you can to see that this OiIL Is
adopted. For the Port of New Orleans, the Puerto Rican trade
amounted to more than 1 million tons in 1991, some 14.3
Yw&uwv;L ut the total general cargo tonnage. tavleras de
Puerto Rico and Sea-Land Services, the major carriers in the
trade between Puerto Rico and the mainland, have lonq-term

Sow O COMMMSONRS OF THI PO OF NEW ORLEANG
CAON 600IC B NEW ORLEAN LOUISAN M6

.M 04M2661 , CABLE. CENTROPORT
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terminal leases with the Port of
$2 million annually.

New Orleans that yield over

Xn a time when ports in the Gulf and South At antit' Are
struggling to identify new markets and maintain existing
cargo flows against the rising turbulence of market forces,
the stability nf tho Puertn Rican trade is extremely
important.

Thank you for your consideration.

Sincerely,

J. RON BRINSON

JRB/svd

95AR0 OF COWWWSINEiW Ul. I HE IJRr OF NEW' ORLEAN
POST OP WX 6M 00- NOW ORLEANS, LOVANA 0
TEL! 60422.2551 & CABLE CNEROPORT

~.



183

LAW OrnCeb

VAUOHAN & LAWnENCS, P. A.
53 IFInAD STMIST

CKAklSIT01I, SOUTH CASou1ve 6*401

VZLLUAM 5, Veu. 4ZL Polt b4vc sox 1ee0
VX3V1p L L&VSSWC5 CKA3LI&TOW, &C "406
V. AIEVaU AVOI& TZLIOS S: 1600 "3,00"0
WASiJUT L VaUGNAJ T3L3?AX (W0O) vs.4O4W

May 6, 1992 oVS rIL, yVuBMa

92020VOV

The Honorable Walter B, Jones
241 Cannon House Office Bldg.
Washington, DC 20515-3301

Dear Congressman Jones:

I am writing on behalf of the South Carolina State Ports
Authority to request your support for legislation recently
introduced by Congressman Colorado of the Commonwealth of Puerto
Rico, H.R. 5030.

This bill would exempt certain vessels in the Puerto Rico
trade from the provisions of Section 50"oJi the Merchant Marine
Act, or from any future regulatory interpretations, which require
unreasonable foreign cargo requirements when carrying maritime
cargo between our port and Puerto Rico.

H.R. 5030 has been referred to the House Committee on Merchant
Marine and Fisheries, and is expected to be considered in markup
session by the Subcommittee on Merchant Marine on Thursday, May 7.
It is our understanding that it may be offered as an amendment to
the FY 93 Maritime authorization bill at that time.

Please do everything you can l.o see that this bill is adopted.

Without this exemption the Puerto Rico Maritime Shipping
Authority tells us that it would be forced to eliminate its call at
Charleston in order to schedule the foreign trade. This would mean
a loss of approximately 1,336 jobs in South Carolina. It would
also increase costs to persons in South Carolina, Georgia, North
Carolina, Tennessee, and Xentucky who do business with Puerto Rico.

Thank you for your consideration.

Sincerely,

William H. Vaughan, r.
General Counsel for

WHVjr/ldc South Carolina State Ports Authority
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July 13, 1992

The Honorable Gerry E. Studds
House Committee on Merchant Marine & Fisheries
Room 237
Cannon House Office Building
Washington, D.C. 20515

Dear Congressman Studds:

The purpose of this letter is to express Stevens Shipping
and Terminal Company's support of H.R. 6030 which Is currently
before your committee. H.R. 5030's purpose is to exempt 9
vessels built with Construction Differential Subsidies from
future interpretations of Section 506 of the Merchant Marine Act
of 1936 as it relates to foreign/domestic cargo mix in the Puerto
Rican Trade.

The legislation as it is proposed would harm no one and In
fact benefit many. Not only the general public of the Island of
Puerto Rico, but the many people in porter on the eastern and gulf
coasts of the United States whose jobs are directly dependent on
the Puerto Rican Trade.

While our expertise does not allow us to address the legal
ramifications, let us address these practical facts:

1. U.S. Lines was the original beneficiary of the
Construction Differential Subsidy.

2. PRMSA acquired 5 of the Lancer Class vessels at
bankruptcy auction. The cost to PRUSA to acquire and
return the vessels to operating conditions was higher
than the initial construction cost without C.D.S.

3. Logistically, there is no other practical application
for the Lancer fleet, and their return to service with
PRMSA alone provided American shipyard jobs for repair
and reconfiguration in excess of 45 million dollars.

4. Forcing PRMSA to carry 25X of the cargo foreign would
work economic hardships on PRMSA with the additional
port call requirement as well as reduce the tonnage
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available to carry cargo to Puerto Rico. This in turn
could drive up freight rates and increase commodity
costs to the people of Puerto Rico who already are faced
with high cost and over 17X unemployment.

5. Should PRMSA be unable to continue In their Puerto Rican
trade, the result would be further loss of jobs in
Puerto Rico and all along the Eastern and Gulf coasts of
the U.S.

8. The direct economic impact of PRMSA in the port of
Jacksonville, Florida alone includes approx. 80-100
I.L.A. jobs, 175,000 annual manhours in I.L.A. work and
6.65 million in annual wages including benefits for that
work. These figures can almost be multiplied by the
number of ports that would be affected. The trickle
down benefit In terms of Jobs in related industry and
even consumer jobs Is almost immeasurable.

7. Finally and most importantly, this bill does not seek
something for nothing. It simply seeks a replacement
penalty to carrying the 25X foreign parcel of cargo.
While carrying that 25X foreign parcel of cargo puts no
real additional money into the U.S. treasury, the
alternative offered by H.R. 5030 does, to the tune of
approximately 4.5 million dollars. That figure is
fairly calculated by applying the percentage of
remaining useful life of the vessels against the initial
C.D.s.

Considering that the port of Jacksonville has 5 carriers
with regular service to Puerto Rico, and that two of these
services have been initiated since the Lancers came into service,
It cannot be said that their introduction has hurt their
competition or the trade in general. Being therefore unable to
find fault with this legislation, we respectfully urge your
favorable recommendation of H.R. 5030.

Thank you for the opportunity to present our company's point
of view, and thank you in advance for your consideration.
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.hascwatu Fi~rvos

Very truly yours,

RUZQ2 9 8.50C4-,

Philip B. Sordtan
Vice President

cc: Ms. Cher Brooks
Mr. Kip Robinson
Mr. Randy Flood

-. ~V *'~"
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ADMINISTRATION, )Ogi~

Defendants.

PUERTO RICO KAXITIMZ SNIPPING )

Plaintiff

JAHES SUSBl, Acting Secretary,
U.S. Department at
Transportation,

WIITWD STATES DEPAATMWT OF)
2RANSPORTATZOI,

WILALLAR A. C2EZLAN, Deputy
Maritime Ad"Iaietto, 3

UMI& E TATzS KARMZS
ADMINISTRATION*

Defendants.

89-2278

1992
ft!t court

:0umbtu

Civil Action No* to-cot@
(RCL)

57-271 0 - 92 - 7
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SEA-LN D SERVICE, INC., ))
Plaintiff, )

v) Civil Action No* 90-0960
(RCL)

jAMES ZUSZy Acti Secretary,
U.S. Depa t ent
of Transportation, F I L E D)

U11TED STATES oIARTXZRT OF
TRANSPORTATION, JAN 3 1332

)
WILL H A. CR3WiAN, Deputy ) 04 "L " O of'

Maritime Administrator, )ab&r4 of

UNITED STATES MARITZ E
ADMINISTRATION* )

Defendants. 3

This case comes before the court upon Karine Trenportastion

Services Ba-Baxge Group, Inc. ("Xea-3arqaw) &s motion for sumary

judgment, sea-Land Service, Ino. ("Sea-Lend")'s option for summary

judgment, Pue3to R,,o ritiLae shipping Authority (PINSAI

action for summary judgment and the Federal Defendants' notion for

summary judgment. For the reasons stated-in the memorandum opinion

Issued this date, it to hereby OR.D==D that

i. The court DECLARZS that the United States Maritime

Admlnlstration$* ('NXrM's") Final Statutory Interpretation of the

--. _Jourtb Exception to Section 506 0f the Merchant Marine Act of 1936,

as amended, 44 U.S.C. 1 1154 (1975 and Supp. 1991) ('Section 5060)t

i .arbitrary and capricious.

3. Saa-barge' motion for sumary judgment I* oRAMWD insofar

as arAd's Final Statutory Interpretation is arbitrary and

2
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capricious: is DEzED insofar as construct on-di fterential subsidy

("CDS") vessels must not carry at least So percent foreign cargo

to qualify as a foreign voyage under the Fourth Mxception to

section 506; is DENIED insofar as transshipped cargo must not be

deemed domestic cargo for the purposes ot Section 5061 and is

DENIED insofar as the court cannot require XarAd to enforce its

interpretation of Section 506.

3. Sea-Land's notion for summary judgment Is GRAED insofar

as MarAdfs Final Statutory" Interpretation is arbitrary and

capricioUS; is DENIMD insofar as XarAd has the statutory authority

to prescribe an acceptable level of domestic carriage for a CDS

vesel.

4. PRMSA's notion for summary judgment is GRANTED insofar as

NarAd's Final Statutory Interpretation is arbitrary and capricious;

Is DENIED insofar as MarAd's Final statutory Interpretation and

October 27 letter are, not unintelligible; is DENIED insofar as

MarAd's itinerary restriction Is not inconsistent with Section 5061

and Is DENTED insofar as PPMSA vas not denied its right under the

Administrative Procedure Act (APAY) to notice and opportunity to

coment on XarAd's June 6 Opinion.

5. Federal Defendants' motion for suary judgment is DENIED

insofar as MarAd's Final Statutory Interpretation is arbitrary and

capriciousl is GRANTED insofar as transshipped cargo need not be

deemed domestic oargo for the purposes of S SOp is GPAXTED insofar

as the court cannot require KarAd to enforce its interpretation of

S 5061 is GRANTED insofar as XarAd has the statutory authority to



190

prescribe an acceptable level of domestic cargo for a CDS vessel;

is GPjrTED insofar as XrAd's June 6 Opinion does. not violate the

APA; is ORANTED insofar as KarAd'u Final Statutory itezpetation

is not unintelligible; is GRANED insofar as NarAd's itinerary

restriction is not inconsistent with j S06; and Is GPANTED insofar

as PPASA was not denied its right under the APA to notice and an

opportunity to comment on the June 6 Opinion.

6. marAd Is ONDmED to make new a determination in accordance

with this order and accompanying memorandum opinion. In the

meantime, these cases shall stand DISMSSED on the dockets of this

court.

7. NarAd shall serve on plaintiffs, and provide other

interested parties with, notice of any proposed no interpretation

of the Fourth Exception to Section 506 that is made in accordance

with this opinion and shall provide all interested parties with the

opportunity to submit comments on its new interpreotation In

accordance with the APA. if any plaintiff does not believe that

MarAd's now interpretation of the Fourth Exception to Section 506

complies with the court's order, any plaintiff may seek further

relief by reopening its case by notion within 30 days of WarAd's

final determination on remand.

so ORDp .

United states District Judge

DATE: JAN 3 1 19.02
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UNITED STATES DISTRICT COU
?OR THE DISTRICT Or COLUIDIA

MARINE TRANSPORTATION SEZRVICXS
SIA-ARGO GROUP,. INC., )

Plaintiff, )
v.

JAXZ5 IUSE, Acting Secretary, )
U.S. Department )
of Transportation, ))

UNITED STATES DEPARTMENT OF )
TRANSPORTATION, ))
WILLIAM A. CREZLKAN, Deputy )

Maritime Administrator,
)

UNITED STATES XARZTfIMI
ADMINISTRATION,

Defendants. )
PUERO RIO KAITIK SHIPIN

PUERT RICO MARITIME SHIPPING
AUTHORITY,

Plaintiff,

V.

JAMES BUSEY, ACting SecretarY,
U.S. Department
of Transportation,

UNITED STATES DEPARTMENT Or
TRANSPORTATION,

WILLIAM A. CRVMAM, Deputy
Maritime Administrator,

UNITED STATES MARITIME
ADMINISTRATION,

Detendants.

)

I
1
I

1
I

)
)
I

I
I
I
I

--I

Civil Action No.
(RCL)

99-227S

* FILED
JAN 5 1 1992

Clerk, U.S MVlet Court
Diswt of C.umbm

civil Action No. 90-0969
(RCL)
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SZA-LAND GERVZCE, INC.,
PlaL~tiff,

j Clvil Action No. 90-0910
3 (Re,)

JMES BUSEY, Acting Secretary, )
U.S. Department of )
Transportation, ) FIL .D

UNXT= STATES IDSPARfl(VT OY
TRANSPORTATION )

) JAN 3 1 1992WZtLZAPI A. CRZLA, Deputy
ar it ie AdnL e~trator, )h l u.& V .t C out

UNIzTr, STATES KM~TIKZ'
ADXINZSTRATION, )

Detendants.

M'(ORAN D( OPIng

These cases coae Weore the court on several motions end cross

notions for summary judgment and the opposition and replies

thereto concerning the proper interpretation of Section 506 of the

Merchant Marine Act og 1936, as emended, 46 U.S.C. S 1156 (1975 and

Supp. 1991) ("Section 306"). On January 31, 1990, end as amended

on February 25, 1990, the United States Maritime Admnistration

("HarAd") issued a Final Statutory Interpretation of the disputed

provision in Section 506. Numerous parties are involved in the

present litigation: plaintiff in the first case, Civil Action No.

89-2278, arine Transportation Services Sea-Barge Group, Znc.

("Sea-Barge"), defendants James Busay, Actinq Secretary of the

Department of Transportation, the Department of Transportation,

Deputy Maritime Administrator Willies A. Creelsan, and MarAd

(referred to collectively as "Federal Defendants"),
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Antervenor/consolidated-plaintiff Sea-Land Iervice, Inc. (wSea-

Land"), and intervenor/consoIidated-plaintiff Puerto Rico Maritime

Shipping Authority ("PMSWA"). 3 All parties have filled notion& or

cross-motions for summary judgment concerning the final statutory

Interpretation and, In some cases, several other directives, issued

by MarAd.

1. rACTS

Ses-barge operates ocean-going tugs and barges between ports

in the United States (Miami and :ackmonville, Florida), and ports

of Puerto Rico. The Department of Transportation is responsible,

inter ".1.a, for implementing the terms of the Merchant Marine Act.

Some of the Department of Transportation's duties have been

deloqated to the NarAd.

PMUA is a cooon carrier operating vessels in the trade

between ports on the United States Atlantic and Gulf Coasts, Puerto

Rico, the Dominican Republic, the U.S. Virgin Telands, Naiti, and

Trinidad.

Sea-Land operates as a common carrier in international,

foreign and domestic off-shore trades, including operations

I On April 15, 1991, this court issued an order consolidating
two other related actions with Civil Action No. 89-2276, the first
case for pretrial purposes, Those two cases are Puerto Rico
MAF't in. hieoina Author2ty V. JaKs Duaei. at AlJ, Civil Action

NO. 90-969 (D.D.C. filed April 26, 1990), and Sea-Land Service-
Ino. v. James Busea. et al., Civil Action No. 90-980 (D.D.C. filed
April 26, 1990).

The court has also granted the notion of American President
Lines, Ltd. for 1avo to participate as -4-- curiae. American
President Lines, Ltd., urges the court to limit its Interpretation
of the disputed Section 506 provision "to voyages in the trade
between the U.S. mainland and Puerto Rico.* alcs Curiae brief
Of American President Lines, Ltd. at 1.

3
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involving combined domestic and foreign cargo (NaLxedous.

voyages") that operate between the United states and Puerto Rico

and foreign coutries In the Carlbbean. Zn arch, 19558, Sea-Land

bought three Lancer vessel*s and PRXSA bought five Lancer vessels,

at a United states Marshalt' auction following the bankruptcy of

United States Lines, Zne. The vessels had been built in the 1960'o

for United States Lines with the aid of construction differential

subsidies (OCDSO) pursuant to the Merchant marine Act of 1936f 46

U.s.C. S 101 a& *g&i (1182) ("the Ac").

In a letter dated April 21I, 198, Sea-Land asked MarAd to

confir that Section 506 and the relevant CUS contractual

provisions did not prohibit the operation of the Lancer vessels on

following itinerary Elisabethp Now Jersey to San Juman, Puerto Rico

to Jacksonville, Florida to Ban Juan to Xingston, Jamaica to New

Orleans, Louisiana to San Juan to Elizabeth. Sea-Land stated that

at least one container of cargo (presumably the same one) would be

carried from Elizabeth to Xingston and one container of cargo vould

be carried from Kingston to Zlizabeth. 3  In addition, Sea-Land

stated that the crew would be on 'foreign articlesw for the entire

2 All Bea-Lnd's and PWBA's Lancer vessels were built by the

same United States shipyard according to the same basic
specifications and are considered sister ships. The first vessel
was named the 5.5. American Lancer; all sister ships carry the
'Lancer" designation. statement Of Material Facts Not In Dispute
In Support Of (PERSA0s) Notion For Summary Judgment In C.A. No. 90-
0960 And Cross-motion For Summary Judgment In C.A. No. 89-2278
("PRESA's Undisputed Factow), at 3 n.4.

3 One container carries approximately twenty long tons of
cargo and is commonly ref errod to as a t... tonnage equivalency
Unit ...] or "TZ0."



195

voyage. Administrative Record ("A.R."), at 14U0.
4 By letter dated

Xay If, 191 (PMay 1 Letter"), HAd approved the proposed

Itinerary as peuiss able using the Lancer vessels - provided tnat

Sea-Land: (1) carried one hundred long tons of cargo (five TWAs),

*in the foreign commerce of the United States" for each such

voyage; end (2) 'advertised to offer cargo carriage betswen the

U.S. and foreign ports and ardent eoen shall be made to solicit

and secure such cargoes.' A.R. at 1452.

Several interested parties questioned the Kay 16 Loetter In

letters written to HarAd. AR. at 1484-91. In light of those

letters, NarMd, on Septenber 7, 1961, indicated that it would

reconsider the informal advice given in the May 1.6 Letter and vould

receive comments on the issue from interested parties. AR. at

1492-93. interested parties in the Caribbean and Hawaiian trades

becam avare of the dispute and submitted informal comments through

lfovember of 108. A.R. at 1366-1501.

On June 6, 198, HarAd issued a Final Opinion and Order for

"Docket A-1790 (". ne • opinion"), discussing the meaning of the

"Fourth ExceptionO to Section 30. s A.R. at 1249-1334. The June

4 Opinion held that the tam *may stop' mea'sA may stop one'" at

a United States possession or territory either In the course of a

Haina, Dominican Republic and Kingston, Jamaica are foreign
ports. Puerto Rico is an island possession or territory within the
meaning of section 50G. A.R. at 1287.

The text of the fourth exception is set forth I.ntJS*
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foreign voyage or once inbound and once outbound, P 6 and that Bea-

Land's Itinerary consisted of several voyage. A.R. at 1286, 1308

and 1331. The June 0 Opinion also indicated that. there was a need

to establish guidelines on the cargo-mix issue. on June 13 1999,

KMrAd published a notice in the Tederal Ueigetg , 54 ted. leg.

24974, referring to the 3wi. G Opinion end inviting comments on the

appropriate cargo-mix under the Fourth Exception of Section 506.

MarAd stated that the reason it solicited coaents was because:

Ct]he ownewre and operators of COB-built vesele need to know
the scope of operations which will not jeopardize or breach
their CDS contracts. The Zones Act vessel operators and
owners need to know such scope so that they can make
reasonable business decisions on their operations.

On August 14, 19@9, sea-Barge filed suit in this court

claiming that KarAd's failure to Lssue a rule that prohibits the

carriage of more than S0 percent domestic cargo in the mixed Puerto

Rican/Caribbean trades violated Section 506 of the Aft. Complaint

at 1 33. Sea-large asked the court to issue such a 50 percent

interpretation or to order Ad to do so. On September 27, 1989,

this court issued an order dismissing lea-and and PRLKSA as

defendants in the Sea-large action and directing the Federal

Defendants to file dispositive notions within thirty days unless

NarAd agreed to issue an interim interpretation of Section 106

within that time frame. On October 37, 1989, MazAd issued its

Interim Statutory Interpretation, A.R. at 721-775, which provided

th:

SThis interpretation is hereinafter referred to as the
"itinerary restrictiong or the "may stop once interpretation.
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effectivee immediately cor voyages for vhich cargo is not
book d, but for all voyage no later than Novenber 27,, s.9,
to be considered a km Zia t voyage in foreign trade under the
Fourth exception of section 506, each voyage of a CD-built
vessel say stop once inbound and ones outbound at luerto Rico
and, at a maximum at any time during the voyage, carry
domestic cargo equal to 75 percent of the total capacity of
the vessel on sash voyage. Operatera involved in such service
must report cargo carriage on a semiannual besis. Interested
parties may submit their views on this Interim interpretation
until Nove"mOr 27, 13g. Mawad will consider those views
before issuing & final interpretation.

AR at 775 . The nterim Statutory Interpretation was published in

the Federal Regigter as a proposed final rule and coments were

invited on January 31, 1990, MarAd issued its Final Statutory

Xnterpretation, A.R. 308-35, vhich held:

For the reasons set forth in this, Final Statut ory
Znterpretation and] in the June 4, 1909 Opinion and Order,
(and) the October 27, 1989 Interim Statutory Interpretation
*.6 . )tA concludes as its Final Statutory Interpretation
the followings

Zffective on and after March 1, 1990, With reepeCt to COS-
built container vessels carrying cargo between the U.S.
mainland and foreign countries, via Puerto Rio., to be
considered a bona jje voyage In the foreign trade under the
Fourth Exception of Section 506, each voyage of a CDS-built
vessel nay stop only one* inbound and once outbound at Puerto
Rico, and, at a minium, the vessel aust carry foreign cargo
equal to 2 percent of the total TEs carried on the vessel
on each voyage on a round trip basis, Operators involved in
such service vill be required.to report cargo carriage on a
quarterly basis.

A.R. at 334-35. On February 28, 1990, KarAd issued en Addendum,

A.R. 64a-71# which modified the Final Statutory Interpretation as

follows: 1

Effective on and after April 1, 1990, with respect to CVS-
built container vessels carrying cargo between the U.S.
mainland and foreign countries via Puerto Rico, to be
considered a k=na LiUe voyage in the foreign trade under the
Fourth Exception of Section 506s, each voyage of a CDs-built
vessel may stop only once inbound and once outbound at Puerto
Rico, and, at a minimum, the vessel must carry foreign cargo
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equal to 25 percent of the total Tj1o carried on the vessel
on a voyage basis. failure to met that level of carriage
will result in a rebuttable presumption, that the voyage is
not one in foreign trade, This rebuttal is effective in
normal circumstanoes, but NLA retains the, right to assure
that the carrier has taken sufficient steps to carry
significant quantities of foreign cargo on each voyage in
deciding whether the presmption has In toot been rebutted.
The failure of quarterly results to achieve the required
results can be excused only by NAIAD finding that
circumstances caused by tgrea majaM precluded the operation
of COs-built vessels from otherwise meeting the 25 (percent)
requirement. Operators involved in such service vil be
required to report cargo carriage on the same quarterly basis.

A.R. at 71.

On April 9, 1990, KarAd declined requests for review of the

Final Statutory Interpretation or the Addendum. A.R. at 1-2.

On April 25, 1990, Sea-Barqe filed its Second Amended

Complaint which seeks the following relief: (1) a declaration that

Cos-built vessels. ay not be operated in the United Statos/Puerto

Rico trade unless at least 50 percent of the cargo capacity of aeb

vessel on each transit between two ports is reserved for cargo in

the foreign trade of the United States; (2) a declaration that

cargo or foreign origin or destination that is transhipped7 by a

CDS-built vessel between a port in the continental United Sttes

and a port in Puerto Rico be excluded from the calculation of

7 Transshipped cargo is cargo that is shipped between the
United States .and Puerto iRico, but whose origin or destination is
a foreign port. Sea-Barge defines transshipped cargo as that which
is shipped Nfrom a European port destination to Puerto Rico, which
(is then) transferred at a continental U.S. port to a C.O.S. vessel
for the final log of the movement to Puerto Rico; or U.S. origin
cargo destined for a foreign Caribbean port, and carried on a
C.D.s. vessel to Puerto Rico prior to transfer to another vessel
for the final log of carried to its destinstion.0 Sea- argo
Memorandum of Points and Authorities in Support of its option for
Summary Judgment.
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foreign cargo necessary to meet the requirements of section soS

(3) judgment that the Federal Dfandante have violated the

Administrative Procedure Act ("APA') r (4) an order that the Federal

Defendants rescind the last paragraph of the June 6 Opinion which

purports to authorize continued use of subsidized vessels in the

United States/Puerto Rica trade; (5) a permanent injunction

enjoLni.ng Federal Defendants from violating the erchant Marine

Act; and (6) other relief vhich the court doems appropriate.

Sea-Barge then filed a motion for msmaay judgment which

contained three requests. First Sea-lsarge asked the court to find

that Section 506 is clear on Its face as a matter of lay and that

XarAd's Final Statutory Interpretation is arbitrary and capricious

Insofar an it finds that 75 percent of the capacity of any CD8

vessel can be used to transport domestic cargo on the foreign trade

routes discussed in the Final Statutory ZnterpretatLon. sea-large

Motion at 1-2. Second, lea-Barge asked the court to issue an order

declaring that the CDS vessels at issue in the disputed trade mst

carry foreign cargo amounting to at least So percent of its total

domestic and foreign cargo at all time. Third, Sea-arge asked

that the court find that transshipped cargo should be deemed to be

domestic cargo for purposes of Section 506.

As Integve'norx, both Sea-Land and PRXSA inlviduc ..iy aross-

moved for summary Judgment.8 Sea-Land argued that it is entitled

$ In support of its motion, Sea-Land submited its Memorandum
of See-Land Service, Znc. Zn support of Cross-Xotion For suua~ry
Judgment And In Opposition To plaintiff's Motion ?or Sumary
Judgment (*Sea-Land Cross-Memorandum ) . in support of its motion,
PAMDA submitted its Memorandum Of Points And Authorities Of
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to sumary judgament dismissing tie Secaud Amendad Complaint Insofar

as section 504 4e0 not support a construction that CDa-built

vessels in the disputed trade must carry foreign cargo asounting

to at least 50 percent of its total dosetio and foreign cargo.

Sea-Land also argued that Sea-Sarge's claim that transshipped

foreign cargo should be treated an Pdaestic" cargo vas neither

properly presented to nor decided by NarAd and is therefore not

presently susciptible to judicial review. Similarly, PWSA urged

diamissal of Sea-"arge'm Second Amended Complaint because Section

506 does not authorize XarJd to impose percentage limitations on

domestic cargoes. PM also argued that the Final Interpretation

is arbitrary and caprlcious.

On April 26, 1990, both Sea-Land and FA A filed independent

actions which, as is explained above, have been consolidated vith

the first lavuit. in its complaint, Sesa-Land asks the court toe

(1) declare that federal Defendants have arbitrarily and

capriciously intrpreted Section 506 in violation of the APAI (3)

enjoin the Federal Detendants from enforcing, and require then to

rescind, the Final Statutory Interpretation and NarAd's

determination of what constitutes a voyage In foreign trade; (3)

enjoin Federal Defendants from issuing any other future statutory

interpretations superixposing any nmerical standard or other

arbitrary and capricious standard on Section 5061 (4) award Sea-

Uand easts and reasonable attorneys fees; and (5) grant such other

Intervenor-Defendant (PR,=A] Zn Support Of Cross-Motion For summary

Judgment ("PRASA Cross- eorandum)•

10
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relief as the court deems appropriate.

PMSA asks the court, In its complaint# to (I) Issue an

Injunction requiring federal Defendants to rescAnd the aun. 6

Opinion, the October 27 Letter, and the Final Statutory

Interpretation; (2) declare that the Federal Defendants lack the

authority to make the findings and Issue the restrictions in those

rulingsj (3) declare that, by issuing those rulings, Federal

Defendants exceeded their statutory authority and violated the

ApA's proscriptions against decision& issued without notice and

opportunity for comment as well as arbitrary and capricious and not

in accordance with law; and (4) grant such other relief as it deeom

appropriate.

sea-Land and PRXSA have moved individually for summary

judgment with respect to their consolidated cases. both S ea-Land

and PNSA assert that aMrAd lacks the statutory authority to

prescribe an acceptable level of domestic carriage for operators

of CD-built vessels. Sea-Land also alleges that KarMd's

definition of voyage Is arbitrary* capricious and cgntzary to law.

PMMS claims that XarMd's June 6 opinion, regarding the Itinerary

restriction and the agency's authority to establish a foreign cargo

percentage limitation, violates the AVA because it was considered

and issued without notice and hearing for PINIS. PSA further

asserts that the Final Statutory Interpretation and October 27

Letter are unrevievable because they ar unintelligible. lrMsA

also alleges that WarAd's definition of voyage and its decision on

the Itinerary restriction are inconsistent with the plain language
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ot Section 506.

Federal Defendantu, in their notion for sumary judgaent, ask

the court to (1) affirm XrAd'e Final tmatutory Znterprotationa

(2) grant sumary Judgment in favor of Federal Defendantsl and (3)

dismiss Sea-atrgeu, Sea-Land's and P74SA's complaints.
UZ. L3QOAL *?ANOJA]U

The language of fule 56(o) ot the Federal Rules of Civil

Procedure indicates that summary judgment is appropriate vhen

examination ot the record ase hole rsvale One genuine issue as

to any material fact and that the moving party is entitled to

judgment as a matter of lay." In examining the record, the court

must viev all inferences in t e light nest favorable to the non-

moving party. mato1uuhita Eiec, Indutrial Co, v. enith Radio

Q=o, 475 U.S. 5741 587 (1956).

The scope of a court's review of en agency's exeercis of its

rulemaking authority Is limited. united Kinevorker& of America.

!ntrnational Union v. Dole, 670 P.2d 663, 645 (D.C. Cir. 19089).

Pursuant to MIIZx, the court must first consider whether Congress

manifssted an "unambiguously expressed intent" that resolves the

dispute of the statute's meaning. Abbott Xabratries v. Young,

930 F. 4 904, 967 (o.. CJr. 550), s199. d0msal am AM& Abbs

Zeheratorle. y. lesler, - U.S. _., 113 . Ct. 76 (1991)

(C"Abks±L aha) (quoting Chevron U.S.A. rIn. v .iAtual Resources

DefenSe council. LIM. 467 U.s. 437P 443-43(1984)). The language

of the statute in question is the beat indication of congressional

intent. 9.Liha1 920 F. 2 at 987. If the statute Clearly
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speaks to the issue, then the reviewing court need not defer to the

agency's Ilnterpretation because the court is In as good a position

as agency to interpret end apply the statute. The court may also

look to the statute's legislative history to determine whether

Congress clearly addressed the issue. An JL. at 9l8.

On the other hand, It the language of the statute does not

clearly address the issue at hand, the court mut then proceed to

the second step of MuLUM and ask vhether the agency's

construction "falls within the bounds of reasonableness.0 Z±d The

court in Abbott ./ds stated that N(tjhe 'reasonableness' of an

agency's construction depends on the construction's 'fit' with the

statutory language as vell as Its conformxty to statutory

purposes** JjL It is In this context that agencies are to uS

their discretion when interpreting the statute and that the

reviewing court is to defer to their expertise and -judgment.

When reviseing an agency's action under the second step of

Chevron, the APA applies. Pursuant to the APA, a court reviewing

agency action Vill hold unlavul and set aside agency action,

findings and conclusions found to be arbitrary, capricious, an

abuse of discretion or otherwise not in accordance vith law. 5

U.S.C. S 700(2)(A) (1163). In general, this standard of review is

highly deferential and presumes agency action to be valid. Ang

Enviro-nnntal Defense lund, Tnc. V. Cgoale, 6S7 7.2d 275, 383 (D.C.

Cir. 1981) (citing Citizens to Presezrvsroy eton Par. In.. v.

Volpe, 401 U.B. 402, 416 (1971). The court must affirm the

agency's decision if a rational basis for that decision exists*
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even it the Court disagres *aEleI, 657 1.2d at 283. While

deferential to agency action, the court's review of the facts must

be searching and cartfull the agency.s action must be based on a

consideration of relevant factors. =d. The scope of the court'u

resvie of agency action Is usually confind to the full

edainistrative reord before the agemny at the tLme the agency

action was taken. JJs. 401 U.S. at 625.l

The standard that the United States Court of Appeals for the

District of Columbia has applied when determining the validity of

a rule promulgated under the Act is arbitrary or capricious was set

forth in Indeanndent 1.S. Tankr; Owners Com. v, Dole, 009. 1.2d

047 854 (D.C. Cir.) gar&. dn d uh hnm& Atlantic Riahfleld Co.

v. Independent % J. Tanker Owners Comm. 0 484 U.. 819 (1987) ("

Zif). In that case appellants challenged the Secretary of

TransportationI rule vh1bic permitted COS-built vessels to operate

in domestic trode it they agreed to repay the unamortized portion

of the subsidy plus interest. IL at 830. The Secretary stated

that the rule vas designed to serve such interests as econumi

efficiency, use of underemployed resources, increased ometition

and deregulation. LL at 83.

The court in = 1Z f.trst addressed the secretary'. authority

to promulgate such a rule and found that she had the authority

under the statute to do so. Z1. at 60-51. The court then

0 Because the Declaration of Michael D. Shea, attached as
Exhibit 2 to Boa-Sarges notion for summary Judgment, wes not yprt
of the administrative record before NarAd, the court will not
consider it.
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considered whether the Secretary's rule yas arbitrary or

capricious, an abuse of discretion or otherwise not in accordance

vith law. Zd. at 951-55. Zn doing so the court reviewed the APIAs

standard for rulemaXing and noted that vhen an agency makes a rule

it should provide a "concise general statement of the basis and

purpose of that rule. IL. at 852 (citing S U.S.C. 1 553(c)

(19 2)). The court stated that 'such a statement should indicate

the major issues of policy that were raised in the proceeding and

explain why the agency decided to respond to these issues as it

did, particularly in light of the statutory objectives that the

rule must serve." J 11, 809 7.2d at 652 (cites omitted).

The court then reviewed the objectives of the Kerclhat Marine

ActY0 and held that the rule failed to eet this standard. IL

The court stated that the rule did not adequately explain haw it

served the objectives of the Act and vhy alternative measures were

rejected in light of those objectives. ZL. The court held that

"tt]he Secretary's treatment of these objectives, and the concerns

raised about then in the comment proceedings, Is cursory at beet.'

Id.. The court concluded that:

the Secretary must spell out in nore detail boy her
decision to adopt this rule and reject alternative
measures by relying on policies of competition and
deregulation can be squared with the statutory objectives
that Congress specified as the primary guidelines for
administrative action in this area. e . . (Z)n the
absence of any such discussion, this court can only
conclude that her action is arbitrary, capricious •
or not otherwise in accordance vith law.w

The Act is reviewed in detail infra.

1s
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LL at 154 (cites omitted)

The Cout of Appeals for thls circuit applied this same

stande.,d when reviewing a rule proualg ted by XavAd in jjdemgde

U.s. Tanker Owner1 Cam. v. SRkLn, 184 1.3 537 (D.C. Cir. 1981)

Denied __ U.o.___, 110 8. Ct. 1922 (1990). In that case

the court upheld a similar rule vhich allowed a subsidized vessel

to operate in domestic trade It it repaid Its CDs with Interest.

IL. at 559. The court upheld this rule because the agency stated

upon adopting the rule that it promoted two statutory obseotves;

ensuring that the "most suitable types of vessels" sade up the

merchant marine and helping to. ensure that the merchant marine vill

be a well balanced fleet. JL at 592. The court noted that NarAd

had adequately considered the rule's affect on domestic trade,

foreign camerc at well as national security. ML at 593-94.

Purtherl the cort found that MaiAd bad properly examine each of

the alternatives presented and Kpersussively argue(d] that . . .

the rule better serves the Act's overall goals.0 M. at 594.

Zn a third ces the Court of Appeals for hie caru1it reviewed

still another rule by NaiAd which peramited a CO-built vessel to

continue to receive subsidy payments after engaging In tw, domfsc

voyages. A A4ric ?Zadina Tranmogrtatlan o,. Ina. X. SMad

S.atm, 841 F.3d 421 (D.C. Cir. 1988). KarAd, in this decision,

merely stated that its rule was "necessary and appropriate to carry

out the purposes of the Act." ML at 424.

The court,, in striking downi the agency's rule, stated that It

had two responsibilities when revieving a substantive decision by
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KarAd. ZL. The court held that it fzst had to ensure that the

decision vas not arbitrary or capricious, and second that it must

"examine the procedure MarAd employed in reaching Its decision to

ensure that they would comply with the RPA and any applicable

statutory or constitutional requireents. ML (citing Zn~wmn mn

U.5. -A_.nr owners Con. v. Tvi, 60 rea4 g0 (D.C. C o 1952)

(" 1N)IL (in which the court held that the AlA required that

NXaAd state the basis and purpose of Its decision so as to enable

the court to determine vat major policies were ventilated by the

informal proceeding and why the agency reacted to them as It did)).

The court vacated the lover court's holding vhich ulield arAds

disposition because the decision f lled to follow the standard set

forth in J 1. Ameriogn Tradina, 841 V.2d at 422-23. The court

stated that "NarAd should not have rested on repetition of the

words of the statute, but should have stted, concretely, the

rationale for its rulings." 14.8. at 425 (citing ZJ 1, 690 7.2d

at 924).

Fortunately, there Is no lack of guidance, both from Congress

and the Court of Appeals for this circuit, regarding the purpose

of the Xerchant Xarine Act. The primary purpose of the Act vas

stated by Congresst

Zt im necessary for the national defense and development
of its foreign and domstic commerce that the United States
shall have a mercOhat marine (a) sufficient to carry its

11 This analysis is slightly different from the standard that
was set forth by the court in Z Z. This difference nay be
explained by the fact that in II=I I the court reviewed an informal
adjudication whereas in g U the court reviewed a rulmaking.
In the present case, the court is reviewing a rulemaking.

17
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domestic water-borne commerce and a substantial portion of the
water-borne export and Import foreign commerce of the United
States and to provide shipping services essential for
maintaining the flov of such domestic and foreign wat"-borne
commerce at all times, (b) capable of eerviny as a naval and
military auxiliary in tine of war or national emergency, (a)
owned and operated under the United States flag by citizens
of the United States insofar as may be practicable, (4)
composed of the best-equippad, sest, and most suitable types
of vessels, constructed In the United States and manned with
a trained and efficient citizen personnel, and (e)
supplemented by efficient facilities for shipbuilding and ship
repair. JT is declar d to be the policyy of the United States
to foster the devegyamat and enouraa the maintananee of
sugh'a merchant marine.

46 U.S.C. 5 1101 (1982) emphasiss added).

Since the cost of building, maintaining and operating ships

is much higher in the United States than it is abroad, Congress has

taken various steps to maintain a competent merchant marine with

trained American sailors and capable United States flag ships.

= X, 690 T.2d at 912. Under the Jones Act, except for some very

limited exceptions, Congress has reserved the domestic comerce of

the United States for vessels *built in and documented under the

laws of the United States and owned by persons who are citizens of

the United States.w 46 U.S.C. 1 553 (Sump. 1901). The

unsubsidized domestic fleet is commonly referred to as the "Jons

Act fleet."

Such protective legislation, however, is not possible in

foreign commrce. Z Z, 690 F.2d at 912. Thus, Congress has,

for many years, authorized subsidies for hips that are built in

the United States that are to be used in foreign trade. Zd& Under

the Construction-Differential Subsidies program, the government may

pay up to so percent of the construction costs of a vessel needed
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for the United States' foreign maritime trade. IL1 CDSs are

designed to promote the foreign commerce capacity of the United

States merchant marine. CDs'& are eyeilabli only for vessels which

are to be engaged in the foreign commerce of the United States.

46 U.S.C. 1 1151 (Supp. 1991); AMe 46 U.I.C. 1 1159 (Supp. 1991).

Moreover, the CDs is gauged by the cost differential in building

a given vessel in a United States shipyard as compared to foreign

shipyard. 46 U.S.C. S 1152(b) (sup. 1911).

rer obvious reasons, the Jonee ot fleet is incapable of

competing with the subsidized fleet. Zo 1, 690 7.2d at 912.

Thus, In order to protect the entire merchant marine, a second

purpose of the Act is "to protect the unsubsidized domestic fleet

from displacement by the subsidized fleet, while still ensuring

adequate domestic shipping capacity.w Atlantic Richfield Co. v.

United States, 774 7.24 1193, 1203 (DeC. Cir. 1945). UnSW

American Trad&na Transoation Co. v. United States, 791 7.2d 942,

948 (D.C. Cir. 1988).

The Supreme court has recognized that ts domestic operation

of subsidized vessels could disadvantage the Jones Act fleet. Zn

Seatraln Ehipblidina C e. at al. V. Shell Oil o. *t al. 444 U.S.

572 (29g), the Court stated thats

(i]t was recognized from the outset that substantial
limits vould have to be placed on the entry of subsidized
vessels into the domestic trade. Any other result would
have been disastrous for the unsubsidized Jones Act flest
for which that trade was (arad is) reserved. Burdened by
higher construction costa greater outstanding debt, and
higher operating expenses that fleet would simply have
been unable, to compete with nov vessels enjoying the
benefits of the 1936 Act.
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Id. at 586-87.

congress protects the Jones Act fleet by limiting subsidized

vessels' participation in domestic trade to "narrovly circumscribed

conditions." Ltlantic Richfield Co., 774 F.24 at 1204 (footnote

omitted). These conditions are the four exceptions set forth in

section 504. Section 506 states:

Every ovner of a vessel for which a construction-dIfferential
subsidy has been paid shall agree that the vessel shall be
operated exclusively in foreign trade, or on a round-the-
world voyage, or on a round voyage from the vest coast of the
United States to a turopean port or ports which Includes
Intarcoastal ports of the United States, or a round voyage
from the Atlantic coast of the United States to the Orlent
which includes intercoastal parts of the United States, or on
a voyage In foreign trade on which the vessel may stop at the
state of Hawaii, or an island possession or island territory
of the United States, and that If the vessel is operated in
the domestic trade on any of the above-enuxerated services,
he will pay annually to the Secretary of Transportation that
proportion of one twenty-fifth of the construction-
differential subsidy paid for such vessel as the gross revenue
derived from the domestic trade bears to the gross revenuee
derived from the entire voyages completed during the preceding
year. The Secretary nay consent in writing to the temporary
transfer of such vessel to service other than the service
covered by such agreement for periods not exceeding six months
in any year, whenever the Secretary may determine -that such
transfer Is necessary or appropriate to carry out the purposes
of this Act. Such consent shall be conditioned upon the
agreement by the owner to pay to the Secretary upon such terms
and conditions as it may prescribe, an amount which bears the
same proportion to the construction-differential subsidy paid
by the Secretary as such temporary period bears to the entire
econoic life of the vessel. No operat in-differential
subsidy shall be paid for the operation of such vessel for
such temporary period.

46 U.S.C. 1 11s5.

LI The last sentence excluding availability of an operating-

differential subsidy ('005"), for vessels operating wholly, albeit
only temporarily, Ln the domestic trade supports the interpreatation
that vessels constructed with a CDS are supposed to be used in the
foreign commerce of the United Sta. The statutory provision
concerning granting of an ODS indicates that such a subsidy is
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MI. DTSCUBSTON

Section 306 states six permissible uses of CDS vessels. The

voyage at Issue in this case involves the so-called fourth

exception to the exclusive use in foreign trade requirement

(Fourth Exception*). 13 The Fourth Exception permits the use of a

COS vessel won a voyage in foreign trade on which the vessel may

stop at the state of Havwli, or an island possession or island

territory of the United States" an long as a propozrion of the CDS

is repaid as provided by Section 906. The Fourth Exception applies

to the present dispute because this case involves the

permissibility of voyages in trade In which CD-built vessels carry

both domestic and foreign cargo, and eall at ports of the United

States, an island possession and a foreign country.

Finding the Fourth Exception applicable to the present

dispute, the court must determine whether there I* any genuine

available for vessels vhich are to be used in the "foreign coerce
of the United States.0  46 U.S.C. 5 1171 (Supp. 1991). Given the
availability of an 095 only for voyages in foreign comeree, the
express exclusion of an OD for vessels temporarily assigned to
wholly domestic serviae--the last provision of Section SO--
provides support for a construction of the other provisions of
Section 505 which requires that the voyages be in forgion cgmree.
The requisite minimum amount of foreign commerce then becomes the
central issue.

13 There is a semantic dispute as to the proper terminology to
use for the disputed provision of Section 504. because section se
states six permisible uses of COS vessels, the different
peraissible uses can be referred to as alternative permissible
uses, or "exceptions to the first permissible uses which requires
exclusive use in foreign trade. Because XerAd referred to the
disputed provision as the "Fourth ExceptLon,' the court will do so
as well.
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issue of material fact as to whether NaiAd's interpretation of that

exception Is arbitrary and capricious according to the standard

enwmerated JA=. This determination requires the court to analyze

three aspects of NarAd's interpretations (1) the definition of

*voyage in foreign trade;" (2) the definition of "may stop;" and

(3) Vhether txransehLppd crgo must be considered to be domestic

or foreign cargo for purposes of Section 5OS. 16

Under the standard enumerated in 1= Il, the first question

the court must address is whether VarAA has the authority to issue

this rule. The Fourth Exception uses the terminology "on a voyage

in foreign trade." No provision in the Xerchant Karine Act

expressly defines or sets parameters as to vhat level of foreign

cargo constitutes a voyage in foreign trade. Similarly, the Act

does not define "may stop" or address the issue of transshipped

cargo.

it is clear that IarAd has the authority to issue this rule.

The Supreme Court has recognized both explicit and implicit

congressional grants of authority to administrative agencies to

implement statutory schemes. Chevron U.S.A.. Tho. v. Natural

Resources Defense Cauncil, 467 U.S. 837, 644 (1984). The Supre"

Court has also recognized that Congress gave the Secretary of

TransportatiLn 'b"road authority to oversee administration of the

14 American President Lines' aZLOs request that the
interpretation of Section 506 be limited to the Puerto Rico trade
cannot be granted because the disputed provision, by its own terms,
applies to more than Just the Puerto Rico trade.

22
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n(erchant Marine) Act." iAtUran, 444 U.s. at ses.1 isA sIan
LibartX aritine Q2=, v. United Stato-, 928 F.2d.413, 439 (D.C.

Cir. 1991) - The applicble Department of Transportation Regulation

explicitly delegates to the Maritime Administrator the 'authority

to . . . carryy out the Merchant Marine At.' 49 C.I.. SI.6f(e)
(3110).

Thus, the court maust address the second question under the

I11 analysis, vhich is whether the agency action van

arbitrary or capricious. Again, TAe court must focus on vhether

NarAd demonstrated how its decision furthered the purpose and

policies of the Act and vhether it adequately considered all

elternativwe presented.

MarAd's rule iAn the present case does not meet the standard

set forth by the Court of Appeals for this Circuit and is therefore

arbitrary and capricious. zn its Final Mtutory Interpretation,

KarAd both reviewed the procedural background that led to its final

interpretation and discussed policies and purposes of the Merchant

marine Act. A.R. 315-11. XarAd recognized that one purpose of the

Act was to protect the Zones Act fleet from displacement by the

subsidized fleet. NarAd then noted that setting any percentage

limit on the amount of domestic cargo that a CDS vessel may carry

and continue to receive its subsidy is difficult, but that this

difficulty should not deter it from doing 'Its duties.' ML at

15 The language in seatrain actually referred to the Secretary
of Commerce rather than the Secretary of Transportation. The 1981
amendment to the Merchant Marine Act substituted the Secretary of
Transportation for the Secretary of Commerce. (Pub. Law 97-311.

23
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323.

lext, NarAd reviewed the alternatives that were presented by

varouS parties in response to the notice requesting comment that

was published in the Znterim StaturtorY 'nterpretation. KIZAd

rejected one party's1 6 suggestion that the rule should be based

upon relative cargo volumes because It vas unrealistia. ML at

324. PIMA contened that a 21 percent limit was arbitrary and

capricious because hon I= voyages in foreign trade may carry

less than this amount of foreign cargo. KarAd dismissed this

argument because even if a hna Lidt voyage In foreign trade could

carry les than 25 percent of foreign cargo, limit under 25

percent would Oallov too great a possibility of permitting shm

foreign voyages.* =L at 324-25. MrAd stated that the 35 percent

limit assures. that voyages in foreign trade will be k=Ua lid. ML.

Further, rMd stated that its rule also has tae advantages at

being self-executing, fair to all participants and easily

administered. ML. at 325.

MarAd also refused to accept PMOA's prosal that KhrAd adopt

a policy that considers a voyage to be one in foreign trade if the

revenue generated from the foreign trade segment exceeds the

incremental cost of providing that service in conjunction with

domestic series. =L at 327. NWrAd rejected this proposal

because it would not put a meaningful lit on the carriage of

domestic cargo in the Puerto Rican trade and because such a limit

would not demonstrate that a voyage is a kM gL voyage in

I' 'This party, atson, is not involved in the present cases.

24

.. .. L q1," - 4



215

foreign trade.

The final alteMnative that XarAd considered Vas presented by
Sea-Darge. XarAd "efused to eacept ea-4arge's proposal that the
foreign cargo limit be set at 50 percent because of the sLx-month
vaivers that appear in the second sentence of Section SOn. ZLA at
321. NarAd stated that the aL-sonth vawjvee are separate
exceptions and are dailyy distinguishable from the Fourth zxceptioi
because the Fourth Exception is suck me limited. 11L

NaeAd then deelored that it "reviewed vhether this Final
Statutory Interpretation vould contravene the purposes and policy
of the Act, and has concluded it would not.- UL at 32$-299. In
Support of this statement NarAd rejected Gee-Varges claim that the
25 percent rule has and vould continue to cause it commercial harm
because Se-Barge has failed to substantiate such claims. Z. at
329-30. Similarly, MarAd did not accept VPRSA's claim that it
needs to use CDS vessels for shipping from the United States to
Puerto Rico becaus; PMSA did not demonstrate boy such trade would
be Jeopardized by the 25 percent foreign trade requizremnt. 29.

at 330.
NarAd concluded by stating that the 025 percent minimum

foreign cargo of the tqoUl oargo, measured in Mops, is the
appropriate standard for carriage of foreign cargo on a voyage and
is fully justified on the basis of its legal interpretation. "L.
at 331. NarAd reached this conclusion "(f],r the reasons set forth
in the Tune 6, 1989 Opinion and Order, the October 27, 1369 Interim
Statutory Interpretation and above.' XL. at 334.
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after releasing its Final statutory Interpretation, Marh4

issued the Addendum to clarify that Unterpretation. ZL at 64a.

Zn this Addendum, XarAd addressed PPESA's assertion that the Final

Statutory Interpretation would oake it difficult to handle their

cargo because carriage decisions ar2 often not made until the last

minute before departure. JL at 67. NarAd also considered Sea-

Land's argument that the rule made it 'impossible to develop safely

and efficiently a vessel stowage plan under the conditions Imposed

by the final interpretatLon." ML at 68. MarA then considered

Sea-Barge's claim that Section 504 must be given full effect even

if it restricts the operation of CDS vessels. I&. at it.

XarAd recognized that the Final Statutory Interpretation would

result in snoe unnecessary disruption of shippers' ability to ship

cargo. I.L Thus, arAd concluded by holding that the 2S percent

foreign caro standaid would remain the rule, but that its rule

vould not be measured strictly an a voyage by voyage basis. =L

Rather, NxrAd instituted the presumption standard. According to

the Addendum, a failure to meet the 25 percent requirent on a

particular voyage vill result in a rebuttable presuaption that the

voyage is not in foreign trade, but that in order to provide

appropriate operating flexibility the presumption may be rebutted

by the ou native results of voyages completed in a quarter in this

trade whers the total quarterly results do meet the 25 percent

minimum foreign cargo. IU.

MHrAd's Interin statutory Interpretation, which set the 25

percent limit on foreign cargo requirement for COS vessels, also

26
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stated that subsidized vessels say only stop once inbound and once

outbound at Puerto Rico for a voyage to be Considered a voyage in

foreign trade for the purposes or the Fourth Exception. =L at

772. MarAd provided tvo rationales for this rule. First, NarAd

stated that the secretary retained the authority to consent to

full-tA.se domestic service for six months out of the ye, and that

it the percentage level of foreign cargo vee set at go percent and

shippers got a six month waiver, the total percentage of foreign

cargo carried for the year VoUld be 25 percent. ML at 772-73.

Second, Kard stated that 4(i]t is highly unlikely that every

voyage vill carry the maximum amount of domestic cargo. ' M. at

773. in its Final opinion of June 6, 1913, XarAd held that "may

stop" in the Fourth Exception means "say stop once,* IL at 3207-

68, 1294-95, and that MarAd has the authority to determine what mix

of domestic and foreign cargo constitutes Itna L1g foreign trade

for the purposes of S 506. = at 1338-31.

There is no genuine issue of material fact, and according to

the law of this Circuit, NarAd's rule interpreting the Fourth

Exception to section 506 in this case is arbitrary and capricious.

Neither the Final Statutory Interpretation, the Interim tatutory

Interpretation nor the June 6 Opinion, satisfies the standards for

reasonableness set in Z 11 or I. Xarad did restate the purpose,

policy and history of the Act in the ?Anal Statutory

Interpretation, and than asserted that the 25 percent rule dos not

contravene the policy of the Act. This shoving, however, does not

pass mter. NarAd must not merely parrot the language of the
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statute and state that its rule furthers the purpose and policies

of the Act. Rather, XarAd must demonstrate how its rule furthers

the purpose and policy of the Act. owbere in its rule or in the

Adainistrative Recor4 does HarAd explain why or show how Its z5

percent Ainimum foreign cargo requirement coupled with the "may

stop oneen interpretation will further the underlying purpose of

the Act.

MarM also considered the alternatives presented by various

interested parties and rejected them because they would not

adequately serve the purpose of the Act. arAd rejected PMSA'e

and Sea-Land's suggestion that there be no percentage limit. MarAd

mixilarly rejected sea-Berge's SO percent minimum foreign cargo

limit as well an PMSAI& suggestion that the deteruination be based

upon the relative revenues earned on the foreign versus domestic

segments .of the voyage. lut again, KerAd never stated,

*concretely" or otherwise, how or why its Final Statutory

Xnterpretation serves or furthers the policy of the Act.

The court recognAes that, as ard points out, one of the

Act's primary policies is to protect the Jones Act fleet from being

displaced by the subsidized fleet, and that this is achieved by

preventing COS-built vessels from engaging in domestic trade,

either directly or by way of sham foreign voyages. Thus# it is

evident that KarAd mst set some sort of minimum foreign cargo

limit to assure that voyages in foreige trade are W= Lis. '

IT The court rejecs Sea-Land end 1R21A's assertion that the
repayment provisions in Section 506 will serve the policies of the
Act. Although MarAd does not state any reasons why it rejected

2B
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in the present case, however, XarAd falls to demonstrate how

its 25 percent rule will protect the Jones Act fleet from

displacement by the subsidlded fleet. NarAd merely states in a

conclusory fashion that a limit under 25 percent would create too

great a possibility for sham voyages and that its 25 percent rule

vill assure that voyages in foreign trade are k= X=2s. such a

conclusory statement, howvear, does not satisfy the requirement

that NarAd explain han Its rule serves the objectives of the Act.

lee Z= Zr, Sat F.2d at 652. MaiAd al o does not state = It

reacted as it did in choosing 25 percent. 5A I= 1, 490 F.2d at

900. Further, NaiAd's rule is deficient in much the same way that

-its rule In American Tradina was lai31ngp that it merely repeats

the words of the statute and its policy but did not provide a

rationale for choosing 25 percent instead- of any other limit.

Americairi TradLna, 542 7.24 at 329. Pgarai's rationale oC Its rule,

that it will protect the Jones Act fleet from displacement by

preventing sham foreign voyages by CDS-built vessels, only shova

that there must be some limit on the amount of domestLc cargo that

COB-built vessels may carry on subsidized foreign voyages.

A plain reading of the statute em to indicate that the

foreign cargo limitation should be set at the level at which the

this assertln (NarAd only addressed PRXSA's incremential Cost
argument) it appears that repayment of the appropriate proportion
of the CDI viii not adequately protect the domestic fleet from
unfair competition by the subsidized fleet. In addition to the
Supreme Court's "cream skimming" argument, mAtralXne 444 U.S. 588o
another explanation may be that by receiving the subsidy CDS
vessels are able to defer their construction costs over time
whereas domestic shippers must pay their entire construction cost
up front.
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domestic cargo carried on a CDS-built vessel 1s nOidental to

foreign cargo that is carried on that voyage. Such a limitation

vould truly protect the Jones Act fleet because It vould assure

that voyages in foreign trade are k= 1Idae they would not be

taken but for the purpoSe of transporting the cargo to foreign

ports. Any limit tMt allows CD-built vessels to carry me than

this amount of domestic cargo would allow sham voyages in foreign

trade, thus giving CDS-built vessels a competitive advantage over

the Jones Act fleet in domestic trade.

There are two problems with MarAd's rule. The first problem

is that the court is unclear why the limit on the domestic cargo

that may be carried by CS-built vessels should be measured purely

in terms of the volume of foreign and domestic cargo that is being

carried as opposed to also considering the value of that cargo.

KarAd does not explain ho it can determine, based only on a

percentage of foreign versus domestic cargo that is measured

strictly in terms of volume, whether a foreign voyage is = U1 4.

HarM does not demonstrate why a IDS-built vessel carrying foreign

cargo that makes up only a small percentage of the vessel's total

cargo, say less than 25 percent, but which is ore valuable to ship

than all of the domestic cargo on board " accounts for most of

the prof it made on that voyage, is not engaged in a In 1141

voyage in foreign trade. It sees that in such a case the domestic

cargo on board Is incdenital to the foreign cargo despite the fsot

that it accounts for a great majority in terms of volume of the

total cargo that is being shipped.

30
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The court recognizes that arAd rejected VIUS's suggestion

that a voyage In foreign trade should be measured in term of the

revenue earned from the domesti versus foreign legs of the voyage

because it vould not provide a aeningLul limit and because It

would not &assre kM lift voyages in foreign trade. arAd,

however# does not explain why the value of the foreign and domestic

cargo should never be considered, even if it In considered in

conjunction with a percentage linit based on volume. MarAd elso

does not deaontrete why a rule considering profit would not assure

bona 1j" voyages in foreign trade.

The second problem Is that even it XarAd adequately explained

why bona fide voyages in foreign trade should be measured solely

In ters of the volume of foreign versus domestic cargo carried,

the court is unable to determine why hard's 25 percent minimum

foreign cargo requirement assures that voyages in foreign trade are

M AJgt vhereas any other percentage limit between zero and So

would not. MarAd doe not shov, by way of statistical evidence,

market research or otherwise, that domestic cargo which amounts to

75 percent or less of the total cargo on board a CSo-built vessel

engaged in a voyage in foreign trade is incidental to the foreign

cargo being shipped. Thus, NarAd does not demonstrate why or how

COB-built vessels which carry more than 75 percent of domestic

cargo are likely to be engaging in sham voyages in foreign trade

but that CDS-built vessels which carry less than 75 percent of

domestic cargo are likely to be engaging In km ULIt voyages in

foreign trade.

31
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NarAd states that its 25 pecert limit is a clear-cut, bright-

\,- line rule that is easy to administer. This arguent cannot be

disputed. But, it is equally clear that this rat ale would also

hold true for any other perentage level that could be selected.

The court is uncomortable with its decision to read this

case back to KarAd since that course appears to be inconsistent

with other areas of APA law in which the reviewing court is more

deferential to the agency. often, the burden of proof li.s with

the party challenging the agency's action to demonstrate that the

agancyrs action is arbitrary or capricious rather than vith the

agency to show that its action is not arbitrary and capricious

because it furthers the purpose of the statute. ba Htional btaU

ghiuenta Traftfic Conference. Inc. v. T.C.C., 725 7.2d 1442, 1455

(in which the court held that "aggrieved parties bear the burden

of demonstrating to the court that challenged agency action merits

reversal.") An SW r-tuat-Jas. Co. . .. C., 857 7.24 796, 600

(D.C. Cir. 198), cart denig4 490 9.8. 1095 (1989)1 aas.aleeki-Y.

Trasude1, 562 F.2d 701, 717 n.38 (D.C. Ci. 1977); MGLeod y-

ZLLL.. 502 F.2d 89, 95 (3d Cir. 1956). The 2 1 standard is,

however, the law of this circuit regarding Section 06 and the

court is bound to follow that law.

it is important to note that the court does not pass on the

issue of whether the 25 percent minim limit on foreign cargo is

a good or bad rule, or whether it furthers and serves the 
purpose

and policies of the Act or not. it could be that given the nature

of the shipping industry, the Ipracticality of judging such Issues
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on a case by case basis and the need for a clear-cut rule that

mard's rule is the best available. Zn practice, MarAd's 25

percent rule may in fact be the best approxiuation oZ the level at

vhich the domestic cargo on board a CDI-built vessel is Inctdintal

to the foreign cargo on board and thus CSo-built vessels carrying

les than this amount of foreign cargo are likely to be engaged In

sha voyage in foreign trade whereas CoS-built vessels carrying

over this amount are truly engaging in b2M fiis voyages in foreign

trade. The point is that the court is unable to determine from the

Administrative Record whether this rule in fact furthers the

underlying policy of the Act.

Since the court must resend this case back to the agency there

is no need for the court to address at this time the Issues of

whether the liarAd's itinerary restriction also furthers the policy

ot the Act or whether transshipped cmruv should be considered a*

domestic or foreign cargo for the purposes of the Fourth Exception.

It may be advisable, however, for NarA to consider these issues

when reconsidering this rule. Both issues should be addressed in

terms of how they bear on the question of whether the domestic

cargo on board a COS-built vessel is incidental to the foreign

cargo carried. it appears that transshippe cargo should be

treated as domestic cargo because for the purposes of the

individual voyage in question this cargo is merely being shipped

either from a UTnited States port to Puerto Aloo or vice versa.

PRPM claims that WrAd's June 6 Opinion, vith regard to the

issues of the need for a statutory interpretation, XarAd's
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authority to establish ca&rgo-mix guidelines and the Itinerar Issue

violated the AlPA's notice and hearing requirements. PMXSA asser-M,

in essence, that the June 6 opinion was a ruleuaxlng and that it

did not receive adequate notice and opportunity to oment prior

to its promulgation.

The APA requires agencies to provide adequate notice of Its

proposed rulemaicng to allow interested parties a reasonable

opportunity to participate in the rulemaing procedure. 7

Power A Light Co. v. United Stat-e 144 .2d 763p 771 (D.C. Cir.

1988), cet. g dn 490 U.S. 1045 (1989) citingq 5 U.S.C. 5 553

(1962)). Such notice must provide both adequate time for comment

and rationale f r the rule to allow interested parties the

opportunity to cement meaningfully. LL (Cites omitted).

Mard satisfied these requirements prior to issuing its rule

in this case. before Issuing Its June 6 opinion, MarA4 invited

interested parties to coent on the preliminazy determination that

it made in Its May 16 letter. A.R. 1492-93. furthermore, between

the time that mln4A Issued its June 6 Opinion and Its Final

Statutory interpretation, PRFA has had ample opportunity to submit

its comments on these issues. Ka:rd gave notice and has received

coents ftrom interested parties on at least tvo occasions: after

larAd publLshed its June 6 Opinion it gave notice inviting cQments

regarding the acceptable level of domestic carriages, A.R. 1266-

67, and in its Interim Statutory Opinion XarAd requested that

interested parties submit their coments regarding the interim

interpretation. Ji. at 775. This notice provided both adequate

34
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time for coament s as Well &S WarAds rationale for its rule.

Accordingly, PPJCSA's claim on this Issue shall be denied.

Lastly, 1ea-Varge asserts that 1NsxAd has faled to ntozce h

June d Opinion or its subsequent interpretations of section 506

and that this failure has allowed CMS-built vessels to engage in

- "virtually unfettered" damestlo trade. Points ed Authorities In

Support of Notion for Summary Judgment of $aa-Derge, 30. Sea-

Barge states that the court should retain jurisdiction over this

case and require NarAd to submit to the court, within thirty days

of the court's order, its plan for enforcing coapliance with the

court's ruling. 1g at 32.

An the government properly points out, the court ennuT

require MarAd to enforce its interpretations of Section 506. The

APA precludes judicial review of agency actions that are comitted

to the agency's discretion by lav. 5 Uo.5.. J 704(4)(1) (1958).

The United States Supreme Court, in Mockler v. Chaney, 470 U.S.

821, 831 (1984), held that judicial reviev is not available for an

agency'* refusal to take *nforcement steps. The oourt stated that

man agency's decision not to prosocutes or enforce . . . is a

decision generally committed to en agency's absolute discretion.

IL. (Citing United States v. Satchelder, 442 gS. 114p 133-24

(1979)1 Unit" States v. fNixon, 418 U.S. 63, 693 (1374)1 Va&.yo

81sa, 386 U.S. 171, 162 (1967); Confiscation Cases, 7 Wall 4S4

(1869)).

The Court recognized that an agency 's decision not to enforce

is only presumptively unrevievable, and that this presumption "may
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be rebutted vere the substantive statute has provided guidelines

for the agency to follow in exercasing its enforcement powers."

mackle # 470 gag. at $32-33 (CO=Ott oMitted). The Court noted

that Congress may limit or regulate an agency's authority to

exerclse its enforcement power. ML at $83.

Zn the present case, sea-sarg does not point tof and the

court cannot find, any language in the Wat vhich limits larAdfe

enforcement authority regarding Section 305. Accordingly MarAd's

enforcement authority regarding Section 504 es -left by Congress

to arAd's discretion. As a result, XarAd's decisions to enforce

this section are not revievble by this court.

A separate order sel1l issue this date.

united states District audge

DATE: ,p
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